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A Thematic Analysis of Existing Sunrise
Provisions: Challenges, Findings, and
Best Practices

Aims: The purpose of this study was to identify and critically examine the use of sunrise provisions related to the regulation

of health professions and to identify how they are applied. As a result, we sought to find examples of best or promising
practices. Methods: This study is based on a review and systematic examination of existing literature, available legislation,
and publicly available jurisdiction websites associated with completed sunrise review reports along with any related guid-
ance. Jurisdictions in the United States, United Kingdom, Canada, New Zealand, and Australia were included. Results: A
total of 213 reports varying in length from two to 704 pages were analyzed. The study initially identified 51 themes that were
later condensed to 40. Most themes were directly relevant to the sunrise review process, though some offered more general
perspectives relating to the disciplines’ pursuit of regulation to enhance their status. Although best and promising practices
were identified in each of the countries included, no jurisdictions applied all practices. Research identified a pressing need
to develop a series of metrics that assess harm and facilitate consistent and proportionate regulatory responses to requests
for licensure of new disciplines or extending scopes of existing practice. Conclusion: While this study focused exclusively on
health-related disciplines, the findings point toward the need to conduct further research where the inclusion of the entire data
set of reviews of all occupations pursuing statutory regulation is addressed. Such a study may help inform development of
criteria mapping between anticipated harms to the public and regulatory response, thus driving consistent implementation
of an associated proportionate regulatory-response framework.

Keywords: Sunrise reviews, occupational licensure, scope of practice, regulatory reform, right touch regulation, thematic analysis, legislation, health
professions, certification
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Introduction

The National Council of State Boards of Nursing (NCSBN) has begun an ambitious endeavor to encourage contemporary approaches
to reforming professional regulation. In 2016, NCSBN hosted the Regulation 2030 Conference involving nursing and other health-
professional regulators from across multiple organizations, countries, and U.S. states, territories, and the District of Columbia (Benton
& Alexander, 2017). Several of the ideas identified during the conference led toward the formulation of the objectives underpinning
NCSBN’s 2020 to 2022 strategic initiatives. The objectives were developed in partnership with NCSBN’s membership resulting in
a total of 11 objectives between the following four initiatives: (1) promote agile regulatory systems for relevance and responsiveness
to change; (2) champion regulatory solutions to address borderless healthcare delivery; (3) expand active engagement and leader-
ship potential of all members; and (4) pioneer competency assessments to support the future of healthcare and the advancement of
regulatory excellence (NCSBN, n.d.). The intent was to use a collaborative software platform (Trello) to enable NCSBN members
and staff to collaborate asynchronously in cross-functional teams.

The first objective—promoting agile regulatory systems—requires the NSCBN to develop, pilot, and evaluate a regulatory
excellence accreditation system using a mixed-method approach. Associated with this objective are a series of sub-goals. This article
reports on one sub-goal of analysis of existing U.S. sunrise provisions and their application (the production of sunrise reviews) and
contrasting these provisions and reviews with similar processes and outputs in other jurisdictions and countries.

Sunrise review reports, are the outputs generated as a result of sunrise provisions that provide the framework for the analysis
of the need to regulate an occupation to protect public health, safety, and welfare. Created in response to the growing number of
regulated occupations, sunrise reviews are prepared for state legislatures, which then if proven necessary will go on to introduce and
adopt laws that regulate the occupation.

In the context of professional regulation, a sunrise provision in the United States is predominantly a stand-alone legislative
act, or occasionally it is a series of clauses within an act, that identifies the steps needed prior to the enactment of legislation that
establishes the regulation, associated processes, and required structures for an occupation or profession (Hentze, 2018). In some
states, the sunrise review report process is also used prior to consideration of major changes to the powers exercised by the regulatory
body or in relation to significant amendments to the scope of practice of the discipline being regulated.

Context and Regulatory Impact Assessment
Sunrise provisions are aligned with the principles of regulatory impact analysis or regulatory impact assessment, terms that are used in-
terchangeably and often referred to as a RIA. Prior to examining the evolution and application of sunrise review provisions, as they
relate to professional regulation, it is important to examine what lessons can be learned from the literature on RIAs.

Over the past 20 years, RIAs have emerged as a major tool to ensure regulatory systems are fit for purpose. These systems
must strike the right balance between restrictions that may inhibit the delivery of a service and safe provision of the service to a
required standard (Organisation for Economic Co-operation and Development {OECD}, 1997). Strofiovd (2014) characterized the
purpose of a RIA as “a tool for increasing evidence-based policy making.” Strofiova (2014) also noted that a RIA is often integrated
into decision-making processes across a wide range of domains. Benton et al. (2013a), in their wider analysis of the principles un-
derpinning professional self-regulation, highlighted the diversity of the techniques used and the breadth of sectors and countries
where they have been applied. Additionally, many countries have collaborated to define, develop, and implement the RIA process,
resulting in the co-creation of recommended guidance by the member states of the OECD (2009). Over the years, various authors
who have been proponents of the RIA approach have argued that by providing evidence, more rational decisions can be reached,
more effective change pursued, and the quality and benefits of regulation improved (Keynes, 1931; Hahn & Litan, 1997; Mandelkern
Group, 2001; Hahn et al., 2000).

Depending on the policy domain, the emphasis of the RIA can vary, but the core elements tend to mirror those identified by
the European Commission (2010) in their work on smart regulation, which is summarized in Table 1.
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TABLE 1

Synopsis of the Regulatory Impact Analysis Elements Proposed by the European Commission

(2010)

Elements Definition

Purpose Identification and analysis of the issue(s) or problems(s) in one or more policy areas.

Objectives Policy objectives are expressed in terms of expected results in a timeframe rather than the explicit state-
ment of how the results will be obtained.

Options Alternative policy options to achieve the objective(s) will be identified and explored at an early stage in
the preparation of proposals. This includes the option of “no policy change,” which is then used as the
point against which other options can be benchmarked.

Impacts All relevant positive and negative impacts will be examined and reported on with a specific emphasis on

using the least degree of intervention to achieve the desirable results. Impacts should be judged across a
wide range of dimensions (e.g., economic, social, political, etc.).

Comparison of options

Following the assessment of the most relevant options, the results should be presented in a clear and
transparent manner in the impact assessment report so that stakeholders can offer commentary. The way
in which affected parties have been identified and consulted should be described in the report.

Monitoring and evaluation

Once the preferred option has been identified, the arrangements for monitoring and evaluation should be

outlined and put in place.

RIAToolkits and Collation of Best Practices
With the wide-scale use of RIAs and their promotion by many individual governments, the European Union and the OECD have

provided many toolkits and resources, as well as collations of best practices, which are available to help support the application of

the techniques needed to conduct a RIA. While many of the resources are available as grey literature, several peer-reviewed publi-

cations, such as the work by Ballantine and Devonald (2006), have collated lessons from multiple sources in the European Union.

Table 2 provides a synopsis of a sample of the resources available.

TABLE 2

Sample of Regulatory Impact Analysis (RIA) Tools and Resources Summary

Author

Title

Synopsis and URL

Australian Government De-
partment of the Prime Min-
ister and Cabinet (2016)

Cost-benefit analysis
[Guidance note]

Provides information on how to conduct the cost-effectiveness analysis com-
ponent of a RIA. https://www.pmc.gov.au/sites/default/files/publications/cosst-
benefit-analysis.docx

Commissioner for Better
Regulation (2014a)

Hints and tips on prepar-
ing a regulatory impact
statement (RIS) or a leg-
islative impact assess-
ment (LIA)

Describes processes to identify whether regulation is justified or needed, with
only the most efficient forms of regulation being adopted; proposes an ade-
quate level of public consultation in the development of regulatory measures.
https://www.vic.gov.au/sites/default/files/2019-10/Hints-and-tips-for-preparing-
a-RIS-or-BIA.pdf

Commissioner for Better
Regulation (2014b)

Multi-criteria analysis
(MCA) [Guidance note]

Provides consistent and clear advice on the use of multi-criteria analysis—a
technique that is at the heart of a RIA. https://www.vic.gov.au/sites/default/
files/2019-10/Guidance-note-Multi-Criteria-Analysis-MCA.pdf

Commissioner for Better
Regulation (2016)

Victorian guide to regu-
lation: A handbook for
policy-makers in Victoria

Offers a comprehensive guide to those seeking to conduct and utilize an evi-
dence-based approach to a RIA. https://www.vic.gov.au/sites/default/
files/2019-10/Victorian-Guide-to-Regulation.pdf

Department for Communi-
ties and Local Government
(2009)

Multi-criteria analysis: A
manual

Offers a comprehensive manual on the structure and use of multi-criteria
analysis in relation to policy reform. https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/attachment_data/file/191506/Mult-crisis_
analysis_a_manual.pdf

Department of the Taoise-
ach (2009)

Revised RIA guidelines:
How to conduct a regula-
tory impact analysis

Provides a comprehensive toolkit to assist and guide the specification and
conduct of a RIA including example templates. https:/govacc.per.gov.ie/wp-
content/uploads/Revised_RIA_Guidelines_June_2009.pdf
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Sample of Regulatory Impact Analysis (RIA) Tools and Resources Summary (continued)

Author Title Synopsis and URL

Department for Business Impact assessment tool-  Offers a step-by-step guide to conducting a policy impact assessment follow-

Innovation and Skills (2011)  kit: A guide to undertak-  ing the same processes needed to conduct a RIA. https://www.legislationline.
ing an impact assess- org/download/id/3642/file/UK_Impact%20Assessment%20Toolkit_2011.pdf

ment (IA) and
completing the IA

template
Jacobs and Associates Implementing RIA: Bene- Report on a workshop on utilizing a RIA to improve transparency and effec-
(2011) fits, challenges, and best  tiveness in the rulemaking process. http://mddb.apec.org/documents/2011/EC/
practices WKSP2/11_ec_wksp2_006.pdf
New Zealand Institute of Regulatory management In New Zealand, a RIA is known as regulatory management and refers to the
Economic Research (2019)  toolkit systematic appraisal of the impacts of proposed legislative rules and the sus-

tained maintenance of existing laws and regulations. https://think-asia.org/bit-
stream/handle/11540/11724/nzier_wp_2019-3_regulatory_management.
pdf?sequence=1

Obama White House (2011)  Regulatory impact analy- Guidance note to accompany the release of Executive Order 13563 setting out
sis: A primer guidance on how to conduct a regulatory impact analysis. https://obam-
awhitehouse.archives.gov/sites/default/files/omb/inforeg/regpol/circular-a-4_
regulatory-impact-analysis-a-primer.pdf

Organisation for Economic  OECD best practice prin- Draws on a wide range of examples from OECD countries that have imple-

Co-operation and Develop- ciples for regulatory pol- mented RIAs, highlighting the various elements and providing best practice

ment (2020a) icy: Regulatory impact exemplars of their application. https://www.oecd-ilibrary.org/sites/7a9638cb-
assessment en/index.html?itemld=/content/publication/7a9638cb-en

A RIA is the general framework that underpins sunrise reviews. In some countries, where there are proposals to regulate a
new discipline or establish a regulatory body, the term RIA is used to reach a determination regarding whether such a step should
be supported. As this approach is widely applied to many sectors, we posit that being familiar with this framework enables profes-
sional regulation proponents to present their evidence in a manner more widely understood by legislators. In the United States, the
establishment of an occupational regulation process follows the RIA framework and is often referred to as sunrise reviews.

Methods

Several analytical reports have sought to document where sunrise reviews are taking place (White House, 2015; Bison, 2020). In
some cases, new sunrise legislative powers were introduced, and in others, existing legislation was repealed or the use of the power
was suspended. The purpose of this study is to clearly identify where sunrise legislation for health-professional disciplines exists
and to curate the publicly accessible reports, identify common themes and how they are applied, as well as document any best and/
or promising practices.

For the purposes of this study, a best practice is one that has been used on two or more occasions either within an individual
jurisdiction or in multiple jurisdictions resulting in positive intended outcomes. Promising practices are those that appear to deliver
the planned outcome but may have weak or single case-study evidence.

Research Approach

This study is based on a review of existing literature and other resources. This approach entails the systematic examination of
jurisdiction websites and the associated publicly available sunrise reports, published scholarship on the topic, and any associated
recommendations or templates available for jurisdictional guidance sources.

Sunrise Review Definition and Scope

Sunrise review reports analyze the need to regulate an occupation to protect public health, safety, and welfare. Created in response
to the growing number of regulated occupations, sunrise reviews are prepared for state legislatures, which adopt laws regarding oc-
cupational regulation. For example, a sunrise review can be initiated because of a request either by the profession seeking regulation
or from a legislature seeking to improve service quality or increase access to a particular service (Professional Standards Authority,
2018). As a result of the request, evidence is gathered and investigations are conducted prior to considering the establishment or
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substantive alteration of a regulatory framework for state certification or licensure of an occupation or profession. This process pro-
vides a means to objectively assess the relative advantages and disadvantages of regulating an occupation. The entity conducting
the review can vary but is normally either an executive or legislative agency (Council of State Governments, 2020b). In short, the
profession or group seeking certification, licensure, or an adjustment to their regime must convince the legislators that consum-
ers of the service will be unduly harmed if the proposed legislation is not adopted and that the benefits outweigh the costs of the
regulatory action. Within the past decade, repeated reports have strongly advocated for the minimal level of regulatory intervention
necessary to secure the desired reduction of harms and maintain safe services (White House, 2015; Baugus & Bose, 2015; Roth &
Ramlow, 2016; Professional Standards Authority, 2018)

It has been noted that professions rather than consumer groups usually seek regulation, and one explanation for this is that
practitioners understand the harm associated with professional practice better than the consumers of the service (Kleiner, 2006).
This phenomenon is sometimes referred to as the problem of information asymmetry (Stephen & Love, 1999).

Data Sources

To identify the structure and processes followed in conducting sunrise reviews, an extensive search of jurisdictional websites was
conducted. Any publicly available documents were downloaded and imported into the NVIVO 12 qualitative analysis software
package (QSR International).

Importing retrospective data from digitized reports received from several states presented challenges and required additional
processing to convert otherwise unreadable PDF documents into machine accessible formats. Several reports from one of the states
had access controls enabled, and without a password, it was not possible to easily convert the files into a readable format. Accordingly,
a more labor-intensive manual process was needed to generate a machine-readable version of the report. No limits were placed on
the age of the report, but not all jurisdictions had digitized their historic documents.

Sunrise reviews address a wide range of disciplines. Our foci of interest were the application of the method to health-related
occupations with direct contact with the recipients of service. We did not restrict our search to just nursing or physicians; instead, we
gathered a wide spectrum of health-related sources to facilitate a broader understanding of the frameworks used across jurisdictions.
Ideally, such data collection would codify the disciplines against an internationally recognized coding system such as the International
Labour Organization’s (2008) international standardization of occupations (ISCO-08) or the North American Industry Classification
System. Because the intention was to look at the totality of the health professions, such a degree of granularity was not pursued.

In some countries, sunrise review is not the terminology used; however, there are other similar processes with a similar intent.
In those countries where there is legislation that applies across a range of health disciplines, several clauses relating to the steps
needed before other disciplines can be considered for regulation are outlined. Examples include the Regulated Health Professions
Act of Manitoba (2009) or as detailed in the Health Practitioner Regulation National Law Act 2009 passed by each of the states
and territories in Australia.

Policy Study Length

According to the International Centre for Policy Advocacy (2017), policy studies should be focused and succinct, providing all
the essential information needed for policymakers to reach an informed decision. Furthermore, the International Centre for Policy
Advocacy (2017) contends such studies should be between 35 to 60 pages long and policy briefings only four to eight pages long.
Benton et al. (2020), in their synthesis of best governmental practices, indicate that briefings should ideally be only two pages in
length. As noted by Carpenter et al. (2020), there is little research on the functioning of sunrise reviews and hence detailed metrics
on performance is not available. Accordingly, one of the variables considered was the length of these reports. Early evaluation of
sunrise legislation implementation in the United States showed that some states believed the resource usage associated with the
conduct of the review process outweighed the benefits, leading several states, such as North Carolina, to repeal their process. As a
result, page length is examined as a proxy for resource usage.

Thematic Data Analysis
Due to the anticipated high volume of data sources (sunrise review reports) and as a means of triangulating emergent themes, both
manual and automated approaches to theme identification of the documentary analysis were utilized.

The auto code function of NVIVO 12 (QSR International) identified common themes. Auto coding finds frequently occur-
ring noun and noun clauses and extracts and collates the references into a code database labeled with a thematic classification of the
reference material. Through this approach, single sentences or paragraphs may be coded to multiple themes, resulting in the need
to manually review them to gain a contextual understanding of the theme and its relationship to other themes. Hence, the overlaps
in coding of content provide insights into the relatedness of different themes. These themes were subsequently compared with those
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themes that emerged through the manual inductive approach described by Thomas (2006). This process facilitates triangulation of
perspectives, which increases the trustworthiness and robustness of the analysis (Elo et al., 2014).

Identifying Best and Promising Practices
To identify best or promising practices, the authors used the guiding principles set out in the OECD (2005) on good regulatory
quality and performance. As potential best and promising practices were identified in the sunrise reports or from materials extracted
from the various jurisdictional websites, they were documented and critiqued by a small group of regulatory experts (authors of
this study). The experts were asked to consider the clarity of the processes being proposed, the level of evidence used to guide the
establishment and implementation of the processes, and the ease with which they anticipated that the approach could be replicated
in other jurisdictions and/or across regulatory agencies. To this end, a set of criteria were considered—namely, does the practice:
o Address a key responsibility that contributes to public protection
e Facilitate understanding and information provision
o Detail the evidence used to support the action or process
o Offer the potential to be adopted by other jurisdictions.

Any of the authors of this study could nominate a potential best or promising practice that was debated among the group
until 67% or more of the group agreed to its inclusion. An agreement of 67% was set because this is the accepted percentage for
adoption of a policy change as set out in Robert’s Rules of Order (Robert et al, 2020).

Results and Discussion

Summary Reports Regarding U.S. Sunrise Legislation

In recent years, several reports have been written on the use of sunrise legislation in the United States (Table 3). These reports
examine both sunrise and sunset legislation as a twin-track approach to reducing unnecessary or overly burdensome regulations.
One variable reported is the number of U.S. states that use such approaches, and as can be seen from Table 3, there is disagreement
regarding the exact number of states that use the sunrise approach, ranging from 10 to 19 states (Table 3). These documents are
generally produced by policy research departments, jurisdiction committees, or administration support staff to the legislatures
(Drake, 2019). In addition, libertarian and other groups seeking to reduce overly burdensome regulatory regimes or specialist aca-
demics with an interest in social, economic, and workforce impacts of regulatory frameworks frequently contribute to these critiques
(Kleiner, 2006, 2015; Grace, 2020).

Not all of the reports provided details of the various states. The most comprehensive, although potentially outdated, listing
of states is from the work of Sugano (2002). In that report, the underpinning statutes, laws, and codes were identified for sunrise
provisions in Arizona, Colorado, Florida, Georgia, Hawaii, Kansas, Maine, Minnesota, Nebraska, New Mexico, North Carolina,
South Carolina, Tennessee, Texas, Utah, Vermont, Virginia, Washington, and West Virginia. More recent work indicates that fewer
states are now conducting sunrise reviews, although specific details of those states are often missing. Nonetheless, information from
the Council on Licensure, Enforcement & Regulation offers an updated listing of 12 states (Arizona, Colorado, Florida, Georgia,
Hawaii, Maine, Minnesota, Nebraska, Vermont, Virginia, Washington, West Virginia) that have active sunrise review processes
(Schmitt, 2018). In addition, the Council on Licensure, Enforcement & Regulation reports that Delaware has an inactive law and
both Montana and North Carolina have repealed their statutes (Schmitt, 2018). From this information, it appears that as many as
21 states have had sunrise provision at some point over the past 30 or more years.

Sunrise Reports

Using Google, Yahoo, and Bing search engines, as well as direct queries of state and territory websites, a total of 213 health pro-
fessions—related sunrise reports were identified from 13 state websites (Arizona, Colorado, Connecticut, Florida, Georgia, Hawaii,
Maine, Nebraska, Pennsylvania, Vermont, Virginia, Washington, West Virginia). While Colorado is identified in the literature as
leading the way in the passage and implementation of sunrise reviews, copies of reports from the earlier years were not available on
their website. Nebraska digitized its reports back to 1985 and Hawaii to 1986. In addition, several similar documents were obtained
from Australia, New Zealand, the United Kingdom, and a few Canadian provinces.
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Looking at the foci of these reports, it can be noted that over the years and across the jurisdictions considerable work took

place in relation to midwives, therapists, counselors, chiropractors, assistant staff, and the expansions of scopes of practice. Of the
213 U.S. reports identified, 73% (n = 156) focused on whether an occupation should be licensed or not. The remaining 57 reports

(27%) related to requests for alterations to existing scopes of practice.

TABLE 3

Summary Reports Identifying the Number of U.S. States With Sunrise Review Provisions

Number of States

Source of Information

14 states have active, formal
sunrise processes

Hentze, I. (2018). Improving occupational licensing with sunrise and sunset reviews. LegisBrief,
26(25), 1-2.
https://www.ncsl.org/Portals/1/Documents/legisbriefs/2018/July/LB_Occulic_July2018.pdf

13 states have active sunrise re-
view processes

Gunn, E. (2020). Occupational licenses: Consumer safeguard or job barrier? Wisconsin Examiner.
https://wisconsinexaminer.com/2020/01/09/
occupational-licenses-consumer-safeguard-or-job-barrier/

15 states have sunrise reviews

Drake, (2019). Review and oversight of occupational licensing laws and rules. Occupational Licens-
ing and Certification Laws Interim Committee. https:/legislature.idaho.gov/wp-content/uploads/ses-
sioninfo/2019/interim/190827_olcl_03_DRAKE_SunriseSunset.pdf

12 state summary surveys of
sunrise review statutes

School of Medicine Bowen Center for Health Workforce Research & Policy. (2019). National summa-
ry of sunrise review statutes. Indiana University School of Medicine. https://scholarworks.iupui.edu/
bitstream/handle/1805/21237/National%20Summary%200f%20Sunrise%20Review%20Statutes.
pdf?sequence=4&isAllowed=y

10 states have sunrise and sun-
set reviews

Wisconsin Institute for Law and Liberty. (2017, January 23). WILL applauds Gov. Walker’s occupa-
tional licensing reform proposal [Press release]. https://www.will-law.org/
will-press-release-will-applauds-gov-walkers-occupational-licensing-reform-proposal/

13 states have sunrise reviews

Department of the Treasury Office of Economic Policy, the Council of Economic Advisers, and the
Department of Labor. (2015). Occupational licensing: A framework for policymakers.The White
House. https://obamawhitehouse.archives.gov/sites/default/files/docs/licensing_report_final_non-
embargo.pdf

13 states have sunrise reviews

Roth, C., & Ramlow, E. (2016). Fencing out opportunities: Occupational licensing in the Badger
State. Wisconsin Institute for Law & Liberty.
https://bloximages.chicago2.vip.townnews.com/lacrossetribune.com/content/tncms/assets/v3/
editorial/e/9f/e9f4928d-89ff-5494-8eba-5e530ebf62ad/5830f92463e88. pdf.pdf

14 states have sunrise reviews

Johnson, E. (2016). Occupational licensing and women entrepreneurs in Missouri: A report to the
Women'’s Foundation. Institute of Public Policy, University of Missouri. https:/staticl.squarespace.
com/static/545815dce4b0d75692c341a8/t/582b2125e4fcb54bebfd651e/1479221544420/
OL+and+Women+Entrepreneurs+in+MO+-+Final+11.14.16.pdf

19 states were identified as hav-
ing active or inactive reviews

Sugano, D. (2002). Sunrise reviews: Regulatory structures and criteria. Legislative Reference Bu-
reau. https:/Irb.hawaii.gov/wp-content/uploads/2002_SunriseReviews.pdf

Policy Study Length

The 213 reports varied in length from two pages to 704 pages. As the distribution of the number of pages per report is extremely
left skewed (Figure 1), a histogram with reports clustered in groups of 10 pages, calculation of measures such as average or standard
deviation would have been misleading and thus are not reported. Nevertheless, it can be seen in Figure 1 that 87% (# = 185) of
the reports contain fewer than 80 pages; however, to obtain more precise information on the dataset, a box and whisker plot was
generated (Figure 2).
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FIGURE 1

Distribution of the U.S. Sunrise Reports by Length
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For skewed data, or data that are non-normally distributed, it is better to calculate medians, quartiles, and interquartile
ranges (IQRs) so that upper and lower bounds can be identified along with any outliers or extreme outliers (e.g., Q3 + IQR X 1.5
or Q3 + IQR X 3). As noted previously, the range has a minimum value of two pages and maximum of 704 pages. Q1 = 21,
Median = 33, Q3 = 51 and the interquartile range = 30. As a result, the upper limit for outliers (O) is more than 96 and extreme
outliers () more than 141 pages.

As shown in Figure 2, there are eight outliers and 18 extreme outliers. The eight outlier reports were comprised of one report
from Colorado, one from Connecticut, three from Virginia, and three from Washington. The 18 extreme outliers were comprised of
one from Arizona, one from Maine, one from Nebraska, six from Virginia, and nine from Washington. Of the 213 reports, 17.4%
(n = 37) are longer than the maximum recommended page length (60 pages) for an effective policy briefing (International Centre
for Policy Advocacy, 2017).

FIGURE 2
Box and Whisker Plot of Sunrise Report Page Lengths
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Examination of the general report structure demonstrates considerable structural variability within and across jurisdictions
and is examined in detail later in this article; however, as can be seen from Figure 3, the length of these reports has tended to in-
crease slightly, as evidenced by median values over the years. Also, the widening interquartile range and the locations of outliers
and extreme outliers indicate that report length has tended to increase over the years. Hence, the resources needed to produce and

review these documents, based on our proxy measure, may also be increasing.
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FIGURE 3

Page Length Plotted From First Report to Current Year in 5-Year Intervals
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To better understand where this increase in resource usage is located, additional box whisker plots were generated. Figure 4
limits the analysis to those states that have produced 10 or more reports.

FIGURE 4
Report Page Lengths for States With 10 or More Sunrise Reviews
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Virginia and Washington State have greater variability in page length of reports. For example, reports from Washington State
range from 20 to 704 pages (35-fold difference). Also, the median length of report is marginally longer in the case of Virginia and
considerably longer in Washington compared to other states (Figure 4).

It is also important to explore whether there is a difference between those reviews considering the establishment of a new oc-
cupational regulatory regime as opposed to those considering requests for a change in scope of practice of an already licensed group
of practitioners. In this case, reviews associated with changes in scope of practice tend to be marginally longer (Figure 5).
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FIGURE 5
Page Length of Reports by Review Type
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Examination of outlier reports in both the licensure of new occupations and change in scope of practice were characterized
by existing occupations seeking to retain control of a particular practice. For example, in Washington in 2016, physiotherapists
introduced dry needling, which was resisted by acupuncturists; in Virginia in 2005, naturopaths sought licensure that physicians
opposed. Another contentious issue resisted by physicians is the granting of prescriptive authority or practicing autonomously to a
range of other disciplines (various types of advanced practice registered nurses, psychologists, and pharmacists). Tensions within the
profession also seem to drive activity where new assistive personnel or support disciplines are created and established to discharge
aspects of an existing profession’s scope, such as in the case of surgical assistants, care support staff, or physiotherapy or occupational
therapy assistants. These data provide further evidence to support the argument that licensure and changes in scope of practice may
be driven or resisted by the professions focused on retaining power rather than a focus on acting in the public interest or meeting
the needs of recipients of services.

Thematic Analysis

Two approaches to thematic analysis were taken. The first used the auto code function of NVIVO 12 while the second used the
manual inductive approach as described by Thomas (2006). Manual analysis of the report content enabled a mapping of the structural
themes and subthemes identified, and details are included in Table 4.
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TABLE 4
Structural Content Generated Using Thomas’ (2006) General Inductive Approach

Theme and Subthemes Description

Purpose for Proposal Definition of problem that professional licensure or scope-of-practice change is necessary using the sun-
rise application process (i.e., rationale for sunrise application proposal)

History Background and defined terms well-known to the profession requesting regulation and used throughout
the report

Demographics Population characteristics of profession and persons seeking out the profession affected by the pro-
posed sunrise application (e.g., number employed in state, setting of practice, groups employing
profession)

Literature Review Referenced data relevant to the applicant profession that identify positive or negative effects of sunrise
application proposal

Public Interest Public health, safety, and welfare concerns to protect consumers from incompetent practice with profes-
sion’s sunrise application proposal

Scope of Practice Legally permitted actions, procedures, and processes as standards of the profession as determined by
the state, including hypothetical standards to be recognized in the future for the profession if accepted
by legislation

Objectives Set of criteria identified to assess appropriateness of regulation

Analysis of Proposed Advantages and disadvantages identified by entity submitting sunrise application proposal

Regulation

Cost-benefit analysis Benefits and drawbacks are contrasted with any costs or expenses associated with sunrise application

proposal to regulatory, public, and/or licensed professional

Education School, job training, clinical hours, continuing education credits, competencies/skills as prerequisites for
the profession seeking sunrise application proposal

Relevant Statutes Specific statutes referenced in proposal as a hindrance to profession’s scope of practice, including stat-
utes as justification for the reason the sunrise application proposal is necessary

Private Organizations Existing professional accreditation/credentialing organizations providing quality assurance (e.g., disci-
plinary actions, examinations, ethics committees) outside of the proposed state regulation

Recommendation Validation (or not) of benefit to the public that the sunrise application proposal for professional regula-
tion is necessary

Author of Report Entity providing sunrise application proposal (e.g., a profession’s organization in the form of a petition to
a committee or a standing committee auditor appointed for the review of the profession by the state)

Bill for Proposal Draft of bill and legislative rules associated with the rationale for the sunrise proposal; the bill may be
proposed directly to the state House of Representatives or indirectly through a committee

NVIVO auto coding initially resulted in 51 themes with 13 of the reports coded to the theme “genetic” and 195 reports coded
to the theme “licensed.” As some of the auto-coded themes had common stems (e.g., health and healthcare, licensed and licensure,
profession and professional, therapists and therapy), a manual review of all themes occurred to identify whether these themes could
be consolidated. On initial inspection, some themes had possible synonyms, such as examination and testing or education and
training, and these were also reviewed. A full record of the consolidated 40 themes and is included as Appendix A. Overlaps that
occurred or relationships to other themes that were identified are noted in the theme column and an associated thematic explanation
is provided. Additionally, it is important to note that in some cases the noun clauses referred to terms that did not provide insights
into the sunrise process or were so general that they simply offered information on the discipline, context of practice, history of the
profession, or regulatory situation in other jurisdictions. Accordingly, comments highlighting these points can also be seen in the
right-most column.

Close examination of the extracted themes and consideration of the source material indicated that a number of these contribu-
tions speak directly to the sunrise review process and at times raise questions on the need for further research. Additional research
could inform and bring clarity and standardization to the development of more consistent decision-making processes.

The Sunrise theme and the three subthemes of Criteria, Process and Actors, and Legislative Action could not be viewed in
isolation but instead had to be explored in consideration of the interrelationships with other themes, which leads to a cascade of con-
nections where one theme informs or is informed by one or more of the other themes and subthemes. As an example, we considered
a small part of the interdependent map featured in Figure 6.
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Sunrise Theme

Starting at point A in Figure 6, the sunrise content reports had a lot of information on the issues being considered. Data were spe-
cific and, in many cases, presented in a general framework designed to ensure relevant information was available to those seeking to
decide whether legislative action was needed. In short, the authors of those reports spent time offering context.

Criteria Subtheme

Criteria (point B) sets out the dimensions used to assist legislators in the determination as to whether the requested legislative ac-
tion is justifiable. These criteria typically focus on whether the discipline in its entirety or through an alteration to scope of practice
present a measurable harm to the recipient of the service. Also, the criteria focus on an assessment of whether the benefits of any
proposed regulatory action outweigh any disadvantages. Finally, consideration of the proportionality of the regulatory tool being
used to mitigate the risk of harm being posed and the negative impacts on the recipient of service, operating costs, and labor market
dynamics are considered.

Factors that typically need to be considered include the following: (a) the level of any practitioner and their associated au-
tonomy and an explicit examination of how the discipline is regulated elsewhere (registration, certification, licensure, etc.); (b) any
interventions or acts that they are able to perform under their scope of practice that carry particular risk of harm; (c) scrutiny that
the education and testing is proportionate to ensuring they can offer minimum safe standards to meet the care needs; and (d) health
and healthcare needs of the patient. In reaching a decision on this a range of factors associated with acting in the public interest,
the net costs of regulation not only to recipients but also society as a whole and the degree to which the public has been involved
should be addressed. Unfortunately, many of these factors are poorly defined, and often general statements about “appropriateness”
rather than explicit, succinct, and measurable criteria are considered. One notable exception is work conducted by Colorado when
considering the 1994 hemodialysis technicians’ application. In considering what was and was not appropriate, considerable precision
was provided in the application. For instance, the report stated:

The delegating nurse shall be solely responsible for determining the required degree of supervision the delegatee will need, after an evaluation
of the appropriate factors, which shall include but not be limited to the following:

(@) The stability of the condition of the patient;

(b) The training and ability of the delegatee;

(¢) The nature of the nursing task being delegated; and

(d) Whether the delegated task has a predictable outcome (Colorado Department of Regulatory Agencies Office of Policy & Research,
1994).

This example demonstrates that an explicit statement of what is required offers increased transparency of the decision-making
process and provides more guidance to any board that is subsequently approved to regulate che discipline. Statements may include,
but are not limited to, information on required knowledge, skills, behavior, or resources that would result in what can be deemed as
minimal safe practice. This challenge is not unique to health professions, and examples such as those explored by Deloitte & Touche
LLP (2012) when considering a systematic approach to dealing with enterprise risk in the financial services sector provide a model
that could be developed for the occupational regulatory sector.

Processes and Actors Subtheme

Processes and Actors (point C) leads to two major areas of connected work. These areas address the structural components of the
regulatory system and their interdependence and the focus of the regulatory question being posed. Both collective themes, Groups,
Occupations, Providers and Professionals and Professions, as well as more precise descriptors of various disciplines that dominate
the narratives in the various reports (nurse, medicine and physicians, therapy and therapists, assistants, physical and genetics), are
identified. In addition, these themes and descriptors lead to a consideration of the procedures, processes, and treatments associated
with practice and practitioners. It is important to note that the genetics theme features in this analysis; through detailed scrutiny of
the review reports, there was as a concerted effort by the professional association across multiple states to seek licensure for genetic
counsellors.

Legislative Action Subtheme

By contrasting the deliberations of the outputs from Criteria and Processes and Actors, Legislative Action (point D) and the legislative
body reaches a decision on whether new (regulation of a discipline) or revised (change in scope) of legislation is required. Depending
on the risk of harm, legislatures can choose from a range of regulatory tools. Most commonly, these regulatory tools relate to cer-
tification, regulation, or licensure. Ross (2017) highlighted that there are a wider range of options, often referred to as an inverted
pyramid of regulatory intervention; however, these options did not feature as a major theme in terms of regulatory control. This is
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perhaps an expected finding as the analysis is restricted to health disciplines with direct access to patients. The reports all provided
considerable detail regarding the regulatory requirements needed to gain licensure, certification, or registration. However, there is
no calibration between these requirements and the risk of harm or the components of that risk other than disjointed elements, such
as the Colorado example above in which the stability of the patient’s condition, the nature (degree of risk) of the intervention, the
predictability of outcome, and the competence of the individual delivering the treatment are identified. By systematically identifying
these components and calibrating them against the options available in the regulatory pyramid, a more systematic set of decisions
may be possible, and we contend that they certainly warrant furcher research.

It is not the intention of this analysis to detail the entire mapping of relationships identified regarding the entire set of all 40
themes. Instead, we sought to highlight the utility of the approach, the potential to generate further areas of research inquiry, and
the complex and recursive nature of the various elements identified. By examination of the various themes and their relatedness, a
series of insights were generated and are documented in Appendix A along with commentary on the mapping and relatedness of
the themes and subthemes.

FIGURE 6

Mapping of Regulation Report Themes and Their Interconnections Based on Shared Coded
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Best and Promising Practices
Reviews of the various U.S. state and interested-actor websites provided content to identify best and promising practices, in which
are shown in Table 5. The relevant legislation underpinning the sunrise process, the strengths of the best or promising practice and
areas for potential improvement are all included.

As highlighted earlier, the concept of sunrise reviews is not unique to the United States, and examples of best and promising
practices can be found internationally. These are reported as country-based narratives.

Australia

The governments of the Australian states and territories agreed to create a uniform approach to health profession regulation in 2009
(Health Practitioner Regulation National Law Act, 2009) to bring greater consistency to regulation between states and territories,
facilitate mobility, support new ways of care delivery, and increase efficiency. To achieve these, extensive consultations occurred,
comparisons across states and territories were conducted, and draft legislation were developed. Although this was not strictly a
sunrise review, it had the same impact because a sunrise review process was embedded in the legislation.

Because health professional regulation was a responsibility of each of the states and territories, the same legislation had to be
passed in each state to enable a unified system. The legislation was detailed and lengthy (>300 pages), and the new scheme started
by bringing together the regulatory structures for each of the regulated health professions. Several new professional groups have
joined the new arrangements since their inception. Before new groups join the scheme, a comprehensive submission of data and
extensive deliberations occurs. The Professional Standards Council has produced detailed guidance and a comprehensive application

template (Professional Standards Councils, 2017a, 2017b).

TABLE 5

Best and Promising Practices for Sunrise and Sunset Reviews From the United States With
Further Suggestions for Process Improvement

State and Relevant Statute Description of Best or
Promising Practice

Strengths

Opportunities for Improvement

Arizona (Ariz. Rev. Stat.
§ 32-3103)
https://www.azleg.gov/

https://www.azleg.gov/
ars/32/03103.htm

The state provides a
resource handbook
that describes the
viewdocument/?docName=  process of both sun-
rise and sunset re-
views. https://www.
azleg.gov/Sunset_
Review.pdf

It provides transparency in the process
and helps standardize the content pre-
sented in the review.

The document is reviewed and updat-

ed regularly.

The guidance clearly identifies the pur-

pose as to seek regulation of disci-

plines or expansions to the scope of
practice of existing regulated groups.

For new disciplines, the legislation

clearly states four criteria that must be

met:

o Credible evidence that unregulated
practice will do harm or endanger
public health.

o The potential for harm is easily rec-
ognized and not remote.

o Public needs can reasonably be ex-
pected to benefit from the assur-
ance of initial and continuing profes-
sional ability.

o The public cannot be effectively pro-
tected by another means in a more
cost-beneficial manner.

It provides direction on the content of

any submission seeking legislative ac-

tion to regulate a new discipline.

e Although many of the re-
views cite evidence, there is
no critical review of the evi-
dence. Best practices by the
World Health Organization
suggest that any evidence
cited should be graded for
the degree of reliance the
decision maker can place on
the evidence offered. https://
apps.who.int/iris/bitstream/
handle/10665/
145714/9789241548960_eng.
pdf

e While clear criteria for the
establishment of a new reg-
ulatory regime for a disci-
pline previously unregulat-
ed is stated, there is no such
guidance on criteria to de-
termine expansion or
change of scope of practice.

e Although the guidance
specifies criteria to consider
and content to cover in the
submission, a more detailed
template would further as-
sist standardization of
submissions.
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Best and Promising Practices for Sunrise and Sunset Reviews From the United States With
Further Suggestions for Process Improvement (continued)

State and Relevant Statute

Description of Best or
Promising Practice

Strengths

Opportunities for Improvement

Colorado (Colo. Rev. Stat.

§ 24-34-104.1)
https://casetext.com/statute/
colorado-revised-statutes/
title-24-government-state/
principal-departments/article-
34-department-of-regulatory-
agencies/part-1-organization/
section-24-34-1041-general-
assembly-sunrise-review-of-
new-regulation-of-
occupations-and-professions

The state, as part of
its comprehensive
legislative drafting
manual, provides de-
tailed guidance on
both sunrise and sun-
set legislation. In ad-
dition, the regulatory
agency has produced
a video that explains
the process of sunrise
and sunset reviews.
https://youtu.be/
ECCRXb95mpQ

e The current version of the drafting

manual is available online at https:/

leg.colorado.gov/sites/default/files/

drafting-manual-20200908.pdf.

Further details of the legislative pro-

cesses are included in the Colorado

Legislative Rules publication (https:/

leg.colorado.gov/sites/default/

files/2019_combined_legislative_rules.
pdf).

For new disciplines, the Colorado

guidance uses the same four criteria

as Arizona:

o Credible evidence that unregulated
practice will do harm or endanger
public health.

o The potential for harm is easily rec-
ognized and not remote.

o Public needs can reasonably be ex-
pected to benefit from the assur-
ance of initial and continuing profes-
sional ability.

o The public cannot be effectively pro-
tected by another means in a more
cost-beneficial manner.

In addition to hosting the sunrise re-

ports, Colorado also posts denials

along with the submitted report. This
provides additional transparency and
highlights the basis upon which a deci-
sion was reached.

The state also produced a general

guide for its citizens encouraging their

participation in rulemaking processes

(https://drive.google.com/

file/d/OB6RhHT-_h2_

eVIJxWDh5aDRuUzA/view) and an
infographic explaining the sunrise re-
view process along with a submission
template to standardize reports

(https://drive.google.com/

file/d/12jleARYWOCEwbbBKYO0sjZiNkU

5d2LhsT/view).

e Current guidance appears to

limit the sunrise review pro-
cess to consideration of new
disciplines seeking legisla-
tion to establish a regulatory
regime, although careful ex-
amination of the definition
of sunrise provided in the
glossary may permit an in-
terpretation that changes to
scope of practice can be
considered via this route.
This is an area that the state
may wish to clarify and offer
specific criteria that should
be addressed in any
submission.

Florida (Fla. Stat. § 3.11.62)
http://www.leg.state.fl.us/
Statutes/index.cfm?App_
mode=Display_
Statute&Search_

The state provides
guidance on the legis-
lative review of pro-
posed regulation of
unregulated func-

String=&URL=0000-0099/0011/ tions. https://www.

Sections/0011.062.html

flsenate.gov/Laws/
Statutes/2018/11.62

The guidance details the scope of the
sunrise provision and makes it clear
the state is exercising these as part of
its constitutional duties under the 10th
amendment of the U.S. Constitution.
It provides, as part of the statute, a
clear listing of the criteria to be used
when determining whether a disci-
pline should or should not be
regulated.

e Finding sunrise reports was
extremely difficult. The state
may wish to review how
such documents can be bet-
ter indexed and retrieved
from the Legislative Activity
website.
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Best and Promising Practices for Sunrise and Sunset Reviews From the United States With
Further Suggestions for Process Improvement (continued)

State and Relevant Statute Description of Best or

Promising Practice

Strengths

Opportunities for Improvement

Georgia (Ga. Code Ann.
§ 43-1A)
http://ga.elaws.us/law/43-1a

The Georgia statute
explicitly states the
information needed
to conduct an occupa-
tional regulation
review.
http://ga.elaws.us/law/
section43-1a-7

e |n addition to requesting information

on the harms that unregulated practice
might bring, the review process focus-
es on the recipient of the service and
asks applicant entities to describe any
harms that the regulatory process
might pose to the recipient. While oth-
er states frequently explore the nega-
tive impact of regulation on costs and
labor market dynamics, this focus on
the recipient of service provides addi-
tional information to be considered re-
garding the type of regulatory tool to
be used (e.g., registration, certification,
licensure, or other).

The guidance also raises the issue of
comparability with other jurisdictions
and whether the regulatory model be-
ing proposed has the capacity for reci-
procity and mobility of those regulated
for trans-jurisdictional mobility.

e The framework lacks speci-

ficity in how the various fac-
tors being considered are
compared. In some cases,
words such as confident are
used without elaborating
the dimensions used to
reach such a determination.

Hawaii (Haw. Rev. Stat.

§ 26H-5)
https://law.justia.com/codes/
hawaii/2019/title-4/chapter-
26h/section-26h-5/

Hawaii has sunrise
provisions detailed in
Volume 01, Title 4,
Chapter 26H-2 of the
State Statutes. https:/
law.justia.com/codes/
hawaii/2009/
volume-01/title-4/
chapter-26h/
hrs-0026h-0002-htm

The State Legislative Reference Bu-
reau conducted a comprehensive re-
view of Sunrise provisions in Hawaii
and other states to identify the regula-
tory structures used and the associat-
ed criteria that drive decision-making
on the establishment of a regulated
group.

Hawaii has an easy-to-navigate web-
site, listing in chronological order digi-
tal copies of sunrise and sunset re-
ports hosted on the Office of the
Auditor site (https://auditor.hawaii.gov/
sunrise-sunset/).

e The analysis is somewhat

dated. With the increased in-
terest in the use of sunrise
reviews, it may be time to
update this analysis.

Idaho (Idaho Code Ann.

§ 67-9408)
https://legislature.idaho.gov/
statutesrules/idstat/Title67/

While Idaho can con-
duct sunrise reports
as part of a more
comprehensive stat-

The state provides easy access to their
reports conducted under the statute
and indexes them by year of produc-
tion and by general topic theme, such

e With the increased interest

in occupational licensing, it
would be useful to see how
Idaho applies the powers

T67CH94/SECT67-9408/ ute, they have not as “Health and Human Services.” granted when the next ap-
done so up until this plication for the establish-
point. ment of a health professions

discipline is made.

Indiana With support of the The analysis provides some clarity e While identifying the varia-

Bowen Center for
Health Workforce Re-
search & Policy, the
Indiana Occupational
Licensing Policy
Learning Consortia
examined sunrise and
sunset provisions.
https://www.in.gov/
dwdffiles/IndianaOL _
CoreTeam_
SunriseReview.pdf

over the scope, who can request re-
views, and who conducts them, and it
describes the specific process.

It suggests a framework to consistent-
ly explore the questions posed by vari-
ous states to inform whether a sunrise
review process would be of interest.

tions in how sunrise reviews
are conducted, no informa-
tion on the relative advan-
tages and disadvantages of
the approaches is provided.
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Best and Promising Practices for Sunrise and Sunset Reviews From the United States With
Further Suggestions for Process Improvement (continued)

State and Relevant Statute

Description of Best or
Promising Practice

Strengths

Opportunities for Improvement

Maine (Me. Stat.Title 32,

§ 60-J
https://legislature.maine.gov/
statutes/32/title32sec60-J.
html

The sunrise review
process is set forth in
Maine lawTitle 5 of
Me. Rev. Stat.

§ 12015.3. http:/legis-
lature.maine.gov/
statutes/5/
title5sec12015.html

The statute presents 13 criteria used to
determine whether regulation of the
occupation is needed. http:/legisla-
ture.maine.gov/statutes/32/
title32sec60-J.html

Reports are required to be structured
in response to the 13 criteria, adding to
transparency and standardization. In
addition, data from interested parties
are provided in a template to capture
their views in a structured and stan-
dard manner.

e On occasions, requests for
information by interested
parties are completed in
longhand, making the sub-
missions difficult to read
and machine processing of
the data less precise.The
state should consider re-
questing that all responses
be submitted digitally.

Nebraska (Neb. Rev. Stat.
§ 71-6223)
https://nebraskalegislature.
gov/laws/statutes.
php?statute=71-6223.02

Nebraska has a long-
standing history of
completing sunrise
reports focused spe-
cifically on healthcare
disciplines.
https://dhhs.ne.gov/
licensure/Pages/
Credentialing-Review.
aspx

The reports are in an easily accessible
web page, which also provides educa-
tional resources that describe the pur-
pose and intent of sunrise reviews.
The reports include key documents:
the expert research, the deliberations
and recommendations made by the
committee, and a short two-to-three-
page synopsis of the issues and deci-
sions.This approach provides
transparency.

The Credentialing Review Program
starts to provide a comprehensive ex-
planation of the criteria to be used in
reaching a judgment about the most
appropriate regulatory response.

e [t contains an outdated copy
of the text Questions a Leg-
islator Should Ask by Shim-
berg and Roederer (1994). A
third edition of this mono-
graph, edited by Schmitt
(2018), is available.

Pennsylvania

(Through action of executive
order No. 2017-03)
https://www.oa.pa.gov/
Policies/eo/
Documents/2017-03.pdf

After the publication
of the White House
report into occupa-
tional licensure
(2015), the governor
requested a review of
state professional and
occupational licen-
sure boards. https://
www.dos.pa.gov/
ProfessionalLicensing/
Documents/EO2017-
03-Executive-Report-
Occupational-
Licensing.pdf

The review provides an analysis of dif-
ferent occupational groups and con-
trasts the local arrangements with
those of other states. This provides a
useful resource document when con-
sidering new applications for those
disciplines already regulated or seek-
ing scope of practice expansions.

It found that only two of 12 studies re-
viewed produced evidence of licensing
improving the quality of services. It
also noted that the evidence on licen-
sure’s effect on prices is “unequivocal”
that more restrictive licensing laws
lead to higher prices for consumers. Of
11 studies reviewed, nine found signifi-
cantly higher prices associated with
stricter licensing.

e The review is not a sunrise
report; however, the content
is highly relevant and
should not be discounted by
legislators who are consid-
ering the use of sunrise re-
view techniques.

Volume 12 Supplement October 2021

www.journalofnursingregulation.com

S19



Best and Promising Practices for Sunrise and Sunset Reviews From the United States With
Further Suggestions for Process Improvement (continued)

State and Relevant Statute

Description of Best or
Promising Practice

Strengths

Opportunities for Improvement

Vermont (Vt. Stat. Ann.Tit. 26,
§ 57-3101)
https://legislature.vermont.
gov/statutes/
section/26/057/03104

The power to review
licensing statutes,
boards, and commis-
sions is found under
Twenty-six Vt. Stat.
Ann. §8§ 3101-3107
govern review.-
https://legislature.
vermont.gov/statutes/
fullchapter/26/057

The website allows for searching for
sunrise or sunset reports. The statutes
and rules associated with sunrise re-
views can be found at https://sos.ver-
mont.gov/media/dadk4tns/
administrative-rules-for-procedures-
for-preliminary-sunrise-review-
assessments.pdf.

A page that documents the various re-
views that have been conducted can
be found at https://sos.vermont.gov/
opr/regulatory/regulatory-review/.

To ensure standardization of submis-
sions, a PDF forms template is used.
https://sos.vermont.gov/media/
uzfjinfnf/preliminary-sunrise-review-
assessment-form.pdf

e There are some additional
sunrise reviews on the state

website conducted in the
early 1990s that can be

found but are not listed on

the sunrise review page.

Virginia (Va. Code Ann.

§ 54.1-310.1)
https://law.lis.virginia.gov/
vacode/titleb4.1/chapter3/
section54.1-310.1/

Virginia has the pow-
er to investigate and
recommend whether
regulation is needed
and the level of regu-
lation of any health-
care occupation.
https://law.lis.virginia.
gov/vacode/titleb4.1/
chapter2b/
section54.1-2510/

A specific page dedicated to sunrise
reviews conducted is available. The
site includes information on the need
to license certain groups as well as ex-
amining aspects of expanding scope
of practice of existing licensed profes-
sions or adding addition potential per-
ceived barriers (https://www.dhp.vir-
ginia.gov/AboutDHP/AgencyStudies/)
A comprehensive review of the criteria
used for assessing the need to regu-
late any discipline is also available
(https://rga.lis.virginia.gov/Pub-
lished/1998/HD8/PDF).

This is a comprehensive re-

source with both current

and historical reports avail-
able; however, it is difficult

to find on the website and

hence consideration on im-

proving navigation to the
site should be considered.

Washington (Wash. Rev. Code
§ 18.120)
https://app.leg.wa.gov/RCW/
default.aspx?cite=18.120

The powers to con-
duct sunrise evalua-
tions are contained in
Title 18 Chapter
18.120 RCW. https://
app.leg.wa.gov/RCW/
default.
aspx?cite=18.120

Sunrise reports are organized alpha-
betically on a dedicated web page.
The sunrise reviews apply to a range
of issues such as mandated benefits
but have several reports that address
the licensure of an occupation or an
extension to the scope of practice of
an already regulated discipline (https://
www.doh.wa.gov/AboutUs/
ProgramsandServices/
HealthSystemsQualityAssurance/
SunriseReviews/AZList)

The website also provides guidance
and templates for submitting materials
for sunrise review consideration
(https://www.doh.wa.gov/AboutUs/
ProgramsandServices/
HealthSystemsQualityAssurance/
SunriseReviews/HealthProfessions)
Guidance on changes to scope of prac-
tice can be found at https:/www.doh.
wa.gov/Portals/1/Documents/2000/
AppReportOutlineScope.pdf.

Not all reports conducted

are available for download.
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Best and Promising Practices for Sunrise and Sunset Reviews From the United States With
Further Suggestions for Process Improvement (continued)

State and Relevant Statute Description of Best or

Promising Practice

Strengths

Opportunities for Improvement

West Virginia (W. Va. Code

§30-1A)

Sunrise reviews are
conducted by the per-

http://www.wvlegislature.gov/ formance evaluation

WVCODE/code.
cfm?chap=30&art=1A

and research division
of the office of the
legislative auditor.
https://code.
wvlegislature.gov/
pdf/30-1A-3/

Sunrise reviews are conducted by an
expert entity, and there is a set of clear
criteria against which any applications
are assessed.

A specific website hosts the reports of
the Performance Evaluation and Re-
search Division, and this can be
searched by year of production, agen-
cy involved, or keywords. Sunrise-rele-
vant reports can be easily found
through search. http://www.wvlegisla-
ture.gov/Joint/PERD/reports.cfm

This model of an expert group
may assist in the identification and
documentation of the competen-
cies required to generate valid reli-
able and consistent sunrise review
reports.

American Legislative Ex-

change Council (ALEC)

Provides commentary
and draft template
legislation to advance
issues that the group
is interested in.

It proposes template language to ad-
vance the establishment of sunrise
and sunset review process “Occupa-
tional Licensing Review Act (Formerly
part of Occupational Board Reform
Model Act) (https://www.alec.org/mod-
el-policy/
occupational-licensing-review-act-
formerly-part-of-occupational-board-
reform-model-act/).

The draft language also offers a list of
regulatory interventions ranked from

e There is no material on the
website to provide critical
review of the various claus-
es being proposed or the
evidential basis upon which
the clauses have been
developed.

e The list of regulatory inter-
ventions needs to be cali-
brated against the character-
istics of harm they seek to
control or mitigate.

least to most restrictive.

Canada

As part of their Health Professions Act, several jurisdictions in Canada have provisions for considering other health disciplines that
are seeking to become regulated professions. In Manitoba, this is contained in Part 11 under the heading of New Regulated Health
Professions, subsection 156(1) to 162 (The Regulated Health Professions Act, 2009). In addition to the legislative basis for receiv-
ing applications, the government provided more detailed information on the application content and the associated processes to
be followed (Manitoba Health, 2021). Both the legislative instrument and the associated guidance provide useful pointers to the
dimensions to consider in assessing the risk that any applicant discipline might present to the public.

In Alberta, the Health Professions Act (2000) revised statutes of Alberta Chapter H-7 part 1, subsection 25, provide informa-
tion on how groups seeking to become regulated professionals can apply for recognition. Similar criteria to those used by Manitoba
against which applications will be assessed are documented in the legislation.

The Government of Ontario also has provisions for the regulation of new professions under the Regulated Health Professions
Act (1991). In this case, a Health Professions Regulatory Advisory Council (HPRAC) was established and is charged with providing
advice to the minister on whether unregulated health professions should be regulated. The HPRAC developed a comprehensive guide
to the criteria used and the processes followed in considering any application for regulation. Included in the guide is information
on the type and quality of evidence that can be used in any submission (HPRAC, 2011).

New Zealand

In the Health Practitioners Competence Assurance Act of 2003, there are provisions to extend those professions that can be regu-
lated under the act. In addition to the legislation, guidance is also offered and includes a flowchart that helps explain the various
processes to follow (Health Workforce, New Zealand Ministry of Health, 2003). After the development of the guidance, a discus-
sion document to explore how a determination on whether statutory regulation is needed was produced (Ministry of Health, 2010).
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United Kingdom

Since the establishment of the Council for Healthcare Regulatory Excellence in 2002 and its subsequent transition to the Professional
Standards Authority for Health and Social Care (PSA), work on assessing the level of risk that any profession offers occurred. Several
studies comment on the topic of “right touch regulation,” and perhaps one of the most conceptually interesting of these is the PSA
(2016) document on methodology. In this document, an initial attempt is made to record a set of criteria in the form of a flowchart
or decision tree that identifies whether there is a need to consider regulation of a new discipline.

Observations Made From U.S. and International Sunrise Best and Promising Practices
Consideration of the various examples highlight contributions that address the currency of guidance, transparency, clarity and ac-
countability, criteria, standardization and comparability, and mobility. The following observations linked to the content of Appendix
A could be used to substantially improve the specificity of the occupational board reform act templated language proposed by the
American Legislative Exchange Council (2019). Furthermore, these points could augment the recommendations offered by Skorup
and Hemphill (2020) who provided guidance on how to analyze occupational licensing laws.

Currency of Guidance

Several U.S. states produce guidance that is updated on a regular basis, such as Arizona’s guidance compendium and Nebraska’s
website that details the work that is planned for the year ahead. Other states offer guidance, but it can be several years old. Such
guidance may still be current, but frequently material does not indicate whether it is extant. In some cases, guidance refers to material
such as Shimberg and Roederer (1994) on questions legislators should consider, but this text has been updated by Schmitt (2018).
Some states target their guidance at different audiences, such as professional groups wishing to submit proposals for licensure or
the public who may be impacted by such actions. Furthermore, short videos, like Colorado’s, use a question-and-answer format that
seeks to explain the review processes.

Transparency

Closely linked to the issue of currency of guidance is the wider issue of the content of the guidance. Clearly describing the processes
to follow, the information needed, the timeframes by which information should be submitted, and when decisions are going to be
made provides greater transparency of the review process. Sometimes this information is set out on a web page as a narrative, as is
the case for Washington, or as a general flowchart, as found in the New Zealand guidance note (Health Workforce, New Zealand
Ministry of Health, 2003).

Clarity and Accountability

Several states offer a set of explicit questions that need to be addressed in any submission for sunrise review. These questions are
frequently a mix of demographic questions relating to the numbers of individuals who would be involved in the registration process
and the requirements such as education needed or criteria used that help legislators assess the risk and benefits of any regulatory ac-
tion. Some states such as Vermont use fillable forms to ensure that legible and length-limited submissions are made. In Ontario, the
template is accompanied with comprehensive guidance that highlights the purpose of requesting the various pieces of information.
By using such templates, the evidence upon which decisions are made is far clearer, thus strengthening the possibility of holding
decision makers to account. Another practice supporting accountability can be found on several state websites where the outputs of
the various reviews can be searched by topic, discipline, and date. This facilitates comparison over time and memorializes the work
of the legislature so those considering the same discipline in another state may gain insights.
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TABLE 6
Summary of Criteria Used by U.S. States to Determine the Need for Regulation
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Criteria

Within the legislative documents underpinning the process, there is often a set of principles or criteria upon which any decision
on whether to license, certify, or register a particular discipline can be based (Appendix B). A summary of the criteria considered is
presented in Table 6. Invariably, these criteria refer to the potential that a discipline causes harm to the recipient of the service. In
most cases, this criterion is expressed in an imprecise way or uses terms such as “substantial hazard” that are unquantified. In rare
cases, such as in the Hawaii statute, additional detail is offered relating to the “nature of the service” or historical data on the level
of abuse perpetrated against recipients of the service. Nature of service is an approach used by some Canadian provinces that have a
list of restricted acts that can only be performed by licensed individuals.

In some cases, templated language has clearly driven the drafting of the legislation such as that offered by the American
Legislative Exchange Council. In other cases, there is variation between the focus and number of criteria used. For example, both
Colorado and Arizona use four identical criteria, albeit expressed slightly differently, whereas Maine specifies a total of 13 criteria
that covers the issues addressed by Colorado and Arizona and takes a broader perspective. However, some of the criteria detailed in
the Maine legislation examine differing elements of the same concept such as looking at varying aspects of jurisdictional compari-
sons of approach.

There are several criteria widely used whereas other criteria are featured in only one or a few statutes. In some cases, such
as Ohio, instead of looking at adverse impacts on the labor market, they explicitly seek out how the regulation will promote the
economy, competition, and innovation.

Looking for alternative means of protection and only using the least restrictive regulatory approach are closely linked.
Interestingly, the statutory language of Ohio, Vermont, and Washington provide specific guidance on the alternatives to licensure
that should be considered under certain types of harm. We contend this is an important step toward greater and more standardized
approaches to the calibration of harms to the appropriate least-restrictive regulatory response.

As noted, sunrise reviews often look at the establishment of the need to regulate various types of support workers. This area
is one in which the use of comparator data might be particularly helpful—but not through looking at how the work is regulated in
other jurisdictions. Instead, a close examination of the relationship between the existing discipline and the support role may help
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differentiate criteria that will result in a proportionate response. In some cases, literature on differentiation of practice or the condi-
tions under which delegation of practice can occur may offer valuable insights (Ballard et al., 2016).

By specifying criteria and the relationship across levels of practitioner, we contend that transparency is added and the potential
to move toward more consistency of judgment is increased. Virginia conducted a structured review of their criteria and as a result
updated them some time ago. However, no state or province has clearly delineated the degree of harm or the other measures used
that would equate with a decision to license, certify, or register a particular discipline. This would not be an easy task considering
that in reality, it is the interaction of multiple criteria that needs to be considered before a calibrated and consistent response can
be determined. To do this, lessons may be learned from some of the work currently underway using discrete choice experiments
that have been used by the World Health Organization (2012) on related health workforce issues. We contend, having examined
the reports covered by this study, that further research on developing instruments or algorithms to quantifiably assess the level of
risk that a proposed discipline presents would be necessary if consistent mapping of risk against a range of potential regulatory
responses (e.g., licensure, certification, registration) is to be achieved. Only then would it be possible to assess whether the various
regulatory tools (standards of education, practice, and conduct; entry to practice examinations; continuing competence assessment
and continuing professional development; hours of practice and how recent practice was) can be deployed in a proportionate manner
to mitigate potential harms.

Standardization and Comparability

The use of templates and criteria offers the possibility of standardizing sunrise reviews both within a jurisdiction where relative
risk across different disciplines can be compared and across jurisdictions where consistency of decision-making may ultimately be
facilitated. With regards to comparative datasets, Pennsylvania produced a comprehensive analysis of the requirements needed for
a wide range of health disciplines across multiple U.S. jurisdictions. Furthermore, the National Conference of State Legislatures
has also curated a database on national occupational licensure (https://www.ncsl.org/research/labor-and-employment/occupational-
licensing-statute-database.aspx) that could prove helpful in furthering comparability and standardization. If a focus on nursing were
to be pursued, the global regulatory atlas (https://regulatoryatlas.com/) assembled by NCSBN would likewise be valuable.

Mobility

Closely linked to the focus on standardization is the impact that regulation can have on mobility of licensure. Georgia explicitly
identifies this as one of the issues they consider in reaching decisions on the regulation of occupations. Mobility, particularly in
relation to military spouses and low-income groups, has been an issue of significant concern to legislators and academics (National
Council of State Legislatures, 2021; Meehan et al., 2017). The use of standardized examinations across the nation can lead to ap-
proaches such as the Nurse Licensure Compact that, as acknowledged by the Council of State Governments (2020a), can facilitate
mutual recognition and reduce delays for those who wish to find work in other jurisdictions.

Drivers and Solutions

As noted, recently there has been increased interest in the subject of sunrise reviews (Bison, 2020). This interest appears to be
linked to the work of several political science and economics scholars who are concerned by the rapid increase in the use of licensure
as a means of controlling entry to various occupations (Kleiner, 2006, 2015; Berliner, et al., 2017). In addition, both federal and
state-based legislators in the United States and their counterparts in other countries and jurisdictions have sought to reduce overly
burdensome regulation as part of general regulatory reform initiatives (OECD, 1997, 2009).

The Power of Larger Data Sets
Growth in occupational licensure is not unique to the United States, with similar trends reported in Europe and Japan (Morikawa,
2018; Koumenta & Pagliero, 2018). The 2015 Obama White House Report on Occupational Licensure is often cited as a trigger for
renewed interest in sunrise reviews in the United States. This driver has been supported by various group reports such as the National
Conference of State Legislatures (2019) and the Council of State Governments (Parfitt, 2017). It has been argued that increases in
licensure requirements have limited the ability of workers to gain employment and has had an adverse impact on labor markets
specifically in terms of interstate mobility, inconsistencies across states in requirements for licensure, and ability for individuals in
low paying jobs to find the resources to complete licensure requirements (Johnson & Kleiner, 2017; Nunn, 2016). However, using
large data analytics, Redbird (2017) identified that licensure has a positive effect in terms of addressing bias against disadvantaged
communities as entry requirements are explicitly stated, which brings greater transparency to the selection and appointments process.
While diversity of approach from one jurisdiction to the next can offer significant insights into what works and what does not,
we posit that by gathering reports generated over time, across jurisdictions and from different countries, strengths and weaknesses
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can be identified. We believe that a central repository of all sunrise reports drawn from all jurisdictions would provide a means of
leveraging data from individual jurisdictions to enhance decision-making capacity for all. Indeed, some attempts to undertake a
limited analysis of occupations have already taken place, such as the work by Carpenter et al. (2020). Carpenter et al. focused on entry
to practice barriers and ranked occupations on a series of metrics that enable the calculation of their ranking in terms of burden-
some licensure requirements and most common and onerous license demands. Unfortunately, this work did not examine measures
of degree of harm or other factors that could be used to assess whether these rankings were justifiable.

The OECD has also gathered data sets and has sought to develop a general measure of “product market regulation indicators”
across a wide range of industries (OECD, 2020b). These are high level, and although they are not generally applicable to specific
occupational groups, the methodology offers some useful pointers in terms of how measures for occupations could be developed.
Indeed, the more recent work from OECD by von Rueden and Bambalaite (2020) on measuring occupational entry regulations
mirrors the work of Carpenter al. (2020) and looks at a level of granularity that shows promise if additional metrics associated with
degree of harm and levels of autonomy were included in their analysis. Accordingly, the design of any sunrise database should be
mindful of both national and international work if meaningful and proportionate regulatory decision making is to be informed by
robust and reliable evidence.

Precision in Definitions

Analysis of the sunrise reports focused on health-related disciplines has provided insights into concepts that overlap and interact.
Some of the themes and associated subthemes were precisely defined using a lexical format (where definitions are written in a manner
that is clear, precise, easily recognized, and measurable) while others were vague using circular definitions (using the term to define
itself, such as defining a competent person as one who demonstrates competence) or stipulative approaches (where “this term” is as
set out in a particular clause). While this is not a problem unique to sunrise reports and has been an issue in regulatory legislation,
the increased use of lexical definitions may potentially add clarity to the terms used so more consistent judgements could be reached
as to the need to regulate a particular group (Benton et al., 2014).

Optimizing Information Requirements

There was extensive variation in the length of many of the reports produced both within a single jurisdiction and when comparing
the same discipline across jurisdictions. Those states that offered more precise guidance on the content tended to have reports that
varied less in length, were easier to navigate, and provided a means of more readily comparable key issues across disciplines.

Some reports contained extensive content that was misaligned with the prime purpose of the sunrise review, which tended to
be found in reports where the authors of the report were professional societies that may, according to Benton et al. (2017), be man-
dated to advance the profession rather than protect the public. This is perhaps best illustrated when the applicant is clearly seeking
to advance the recognition of the discipline and there is an absence or lack of a clearly quantified risk to the recipient of services.
Where the review of the evidence and the production of the report was allocated to a branch of government, bipartisan group of
legislators, or an expert team of staff, compliance and content of the report was better aligned with the criteria set in statutes and
in the templates provided, such as in the cases of Nebraska, Colorado, and Hawaii.

Several helpful and well-structured guidance documents were identified from jurisdictions in the United States and internation-
ally. By distilling the best and promising practices and examples, a model template could be developed and promoted as a means of
moving toward a more standardized approach to data collection. Any template, as a minimum would need to provide the following:
Clear definition of sunrise review purpose enshrined in legislation.

Precise and easily understandable statement of the risk that regulatory intervention seeks to mitigate.

Explicit and measurable data to assess any application, including reasons to accept and reject the request for regulation.
Clear specification of an independent expert resource to review submissions.

Delineation of the process of submissions and associated timescales for review steps.

Prescribed content of submissions and digital templates to capture the data.

Curation and grading of evidence associated with the proposed discipline.

S

Examination of any proposed or considered legislative solutions against existing laws to ensure they are aligned and absent of
actual or potential conflict.

9. Documents readily accessible on government website and stored in a digital machine-readable format.

10. Decisions on whether the application is approved or rejected, and clear rationale for the decision reached.

Transparency and Adding Value
More than 4 decades have passed since Styles and Affara (1986) identified key principles needed to deliver an optimal nurse regula-
tory system. At that time, the principle of transparency was not present; however, since then, Benton and Morrison (2009) identified
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the importance of transparency when they reviewed regulatory principles across a wider range of health economic and governmental
sectors. This report led to the publication of a revised and expanded set of principles published by Benton et al. (2013a), including
transparency, accountability, and effectiveness.

Several jurisdictions have used advancements in technology to digitize, store, and provide access to their reports. This approach
has added value by enabling work to be tracked over time, providing an auditable means of identifying the evolution of thinking as
well as documenting the rationale behind licensing decisions. Again, the section on best and promising practices offers insights into
work worthy of emulation, such as the digitization of archived reports and the ability to retrieve content chronologically or by theme.

The Search for Consistent and Proportionate Regulatory Decisions

The search for consistent and proportionate regulatory decisions is not new. Styles and Affara (1986), in their set of regulatory
principles, describe the need to seek optimacy, which has been more recently referred to as proportionate or right touch regulation
(Benton et al., 2013a). However, it is only recently that some of the key underlying dimensions have started to be documented in
a more systematic manner (Ross, 2017).

Ross (2017) distilled a set of 10 less restrictive alternatives to occupational licensing from the regulatory literature. The
alternatives were schematically represented as an inverted pyramid placing the alternatives in a hierarchy from least to most restric-
tive interventions, which were further categorized into voluntary or non-regulatory options (market competition; quality service
self-disclosure; voluntary third-party professional certification maintenance; and voluntary bonding or insurance) and options that
required government interventions (private causes of action, deceptive trade practice acts, inspections, mandatory bonding or insur-
ance, registration, state certification, and licensure).

The PSA (2015) takes a different approach by initially focusing exclusively on health practitioners, but they too recognized
there is variability in the force that regulations can apply. In the United Kingdom, the PSA (2015) refers to statutory regulation,
whereas in the United States, governmental licensure is used, but nonetheless similar principles emerge. In the case of the United
Kingdom, the PSA identified that the least forceful intervention can be the use of codes of conduct, followed by accredited registers
and then statutory regulation. After the publication by the PSA (2015), an alternative framework where they proposed a “continuum
of assurance” was provided, and it identified a continuum-based model starting with employer controls, credentialing, voluntary
registration, and statutory registration/licensing (PSA, 2016). The work of Ross (2017) and the PSA (2015, 2016) highlights some
diversity of thought in terms of whether a system should embrace the entirety of disciplines seeking regulation or only those that
are health related. It also highlights differences in the use of language.

The use of pyramids or progressive interventions has been explored by many authors, and a collation of this work can be found
in the report by Ivec et al. (2015) and in the synopsis of contributions published by the PSA (2018). Both of these sources provide
valuable exemplars and offer resources for more detailed exploration of these issues; however, the diversity of material also highlights
a lack of clarity of thought and precision of the models being proposed. Further research is needed if consistent and proportionate
regulation is to be achieved. From our analysis of this work, we contend that clear delineation and definition of the range of regula-
tory controls would be required. Also, there is a need to be specific about who can use the various controls, such as consumers of
services, employers, professional associations, or statutorily mandated regulatory bodies. This point is important considering that
the work of Benton et al. (2017) has clearly demonstrated that the policy aims and drivers of the various groups may be different.
Furthermore, in addition to these dimensions, coherence in the use, level, and quantum of education needed; how competence can
be measured; and other such factors need to be addressed if a comprehensive model is to be developed.

The Need for Explicit, Valid, and Reliable Criteria

Perhaps the most important issue identified in this study is the variability in criteria and the lack of specificity in their definition,
measurement, and application. The lack of such standardization makes it difficult to assess whether the final judgments rendered
by the legislatures on whether to regulate or not is justified and defensible. Furthermore, such criteria and the relationship they
have in determining the appropriate or proportionate levels of regulation could be explored using a range of approaches and could
significantly build upon the findings of this work. While this aspect is beyond the scope of the current study, several approaches
could be taken in subsequent work.

In the past, Delphi studies have been helpful in identifying appropriate regulatory dimensions and reaching agreement be-
tween stakeholders on their application to regulatory decision-making (Benton et al., 2013b; Spector et al., 2020). Additionally, the
World Bank Group in collaboration with the World Health Organization have used conjoint analysis, trade-off analysis, or discrete
choice experiments to differentiate the key dimensions in addressing policy decisions (World Health Organization, 2012; Taylor,
2016). These approaches could then be used after a Delphi study to determine the weightings or priorities of the various dimensions
identified and how they then map to regulatory response options such as licensure, certification, or registration.
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With weightings calculated, it then would be possible to develop algorithms or flowcharts that could guide the decision-
making process in a more structured, replicable, and measurable manner. The concept of using decision trees or flowcharts to guide
regulatory decision-making is not new; however, the formulation of such decision-making tools from a public safety perspective
requires the need for regulatory controls that tend to lack quantifiable measures (U.K. Commission for Employment and Skills,
2013). The work of the Allen Consulting Group (2007) offers some interesting insights, and although the work was not specifically
designed to inform health-professional regulation, it is a useful starting point in developing decision-support tools should quantifi-
able weightings be generated through discrete choice or other approaches.

As previously mentioned, recent work by researchers at the OECD, such as von Rueden and Bambalaite (2020), started to
develop scoring systems for occupational entry requirements and to map these to different levels of regulatory control. This research,
along with work by other economists and entities seeking to reform occupational licensure, have started to provide useful data and
metrics for communicating information, tracking change, and generating narratives for further exploration. Sadly, to this point,
this work has focused almost exclusively on wage, mobility, employment statistics, and productivity (Katsuyama, 2010; Oxford
Economics, 2021). We therefore suggest there is an urgent need to look at these issues from a public safety perspective. This work
could be achieved through collaboration between employers and regulators where the actions of licensees are documented in the
patient record and their impact assessed in terms of patient outcomes that are then correlated with educational and conduct histories.

Limitations

While every attempt was made to identify relevant pieces of work, we were not able to digitally access some of the work conducted
on sunrise reviews in some U.S. states and international jurisdictions. Some states have only digitized more recent work; as a result,
some data may be missing. However, a relatively large sample of reports from a range of states and jurisdictions were obtained, and
we believe that the analysis identified the key points as they relate to healthcare disciplines. Nonetheless, to develop a comprehensive
model, we recommend that all sunrise reports based on any occupational group seeking regulation or change in scope would need to
be collected, curated, and analyzed if legislators are to implement a consistent, transparent, and proportionate system of regulation.

Conclusions

Analysis of existing U.S. sunrise reviews and their equivalents in non-U.S. jurisdictions resulted in the identification of several best
and promising practices. While no one jurisdiction is currently using all of these practices, there is potential to further improve the
quality and transparency as well as potentially enhance the efficiency and effectiveness of current regimes by adopting or adapting
these into current processes.

While there is a wealth of evidence in terms of the criteria that jurisdictions use to reach a determination on whether to regulate
a discipline or extend their scope of practice, there is still considerable work needed to clearly identify, define, and quantify these
criteria so they can be systematically mapped to the proportionate level of response needed (licensure, certification, registration,
etc.) to protect the public and minimize economic or labor market harms.

The frameworks used by legislators clearly demonstrate they are conscious of the need to balance public safety with labor
market dynamics. Some of the reports submitted by various occupational groups provide inadequate consideration of the specific
harms that aberrant practice might cause. Where such evidence is missing or where the group is seeking to obtain licensure for
professional advancement, there is evidence that legislature, in recent times, are more likely to reject said requests for licensure.

While this study focused on health-related disciplines, the inclusion of the entire data set of reviews of all occupations pursu-
ing statutory regulation may help aid in the development of criteria mapping and the associated proportionate framework response.
These aspects should be considered in subsequent work.

The Authors did not receive any payment for this work, nor do they perceive any conflict of interest.
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Appendix

APPENDIX A

Exploration of Thematic Content Generated via NVIVO Auto Coding

Theme Description and Elaboration of Associated Subtheme Commentary

Agency Agency purpose — Many of the references seek to specify  Provides useful descriptions in terms of the purpose and
the scope and purpose of the agency involved in either procedures that existing agencies follow. In particular, the
overseeing the sunrise process, submitting the request, or work can help inform the design of an exemplar sunrise
providing accreditation services to educational programs.  process.

Procedural compliance — Several of the extracted citations
offer details on the procedural steps that need to be fol-
lowed in the submission of a sunrise review request or in
the conduct of the formal review itself.

Agency alignment - Explores how any new regulatory
board or agency would impact or be at variance with or
duplicate the activities and responsibilities of already ex-
isting agencies.

Appropriate The term appropriate is used extensively in many of the An explicit statement of what is required rather than the
reports but frequently omits a precise operational defini-  word appropriate better ensures transparency of the deci-
tion. An alternative approach found in the reports is the sion-making process and provides more guidance to any
use of the phrase characterized by, which offers more pre- board that is subsequently approved to regulate the disci-
cision. Clauses using appropriate often refer to behaviors, pline. Statements may include, but are not limited to, in-
resource use, knowledge, or standards. An example of formation on required knowledge, skills, behavior, or re-
content that provides an operational definition can be sources that would result in the minimal safe practice.
found in the sunrise report by Colorado when considering
the 1994 hemodialysis technicians’ application, as follows:

The delegating nurse shall be solely responsible for deter-
mining the required degree of supervision the delegatee
will need, after an evaluation of the appropriate factors
which shall include but not be limited to the following:

(a) The stability of the condition of the patient;

(b) The training and ability of the delegatee;

(c) The nature of the nursing task being delegated; and

(d) Whether the delegated task has a predictable outcome
(Colorado Department of Regulatory Agencies, 1994).

Assistants Differentiation — As healthcare needs have changed and This is an increasingly complex and crowded space as as-
the range of interventions has expanded, disciplines have sistive roles are driven on a discipline-by-discipline basis,
sought to delegate less complex activities to assistive and as such, coherence and divergence are present at this
roles. Over time, the issue as to whether these roles need time.There is a need to look at the use and regulation of
to be regulated either as separate disciplines or as part of  assistive personnel from a patient-centered perspective
the original discipline that carved off the various activities rather than a model that simply perpetuates hierarchical
to be completed is raised. control.

Overlaps - As multiple regulated disciplines sought to es-  The current overlapping model misses opportunities to
tablish assistive roles, it has been noted that while the standardize education and regulatory protections as well
originating discipline may be distinct and different, the as- as potentially devise a step-on and step-off career lad-
sistive roles often have substantially overlapping dered progression system.
competencies.
Supervision —There is usually discussion on how the tasks As team care delivery becomes increasingly the norm, the
are delegated and supervised when establishing assistive  need to revisit the role of assistive personnel and how
roles. It is often the degree of supervision or autonomy they are regulated becomes more urgent.
that the assistant can exercise along with the potential to
cause harm that informs the need to consider regulating
these assistive roles.
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Board Purpose - Provides information on the responsibilities This information is well documented in a range of model

and purpose of the regulatory board. acts and rules; however, with the rapidly changing nature
of healthcare delivery, the need to ensure that any legisla-
tion can respond to such changes in an agile and speedy
manner warrants further exploration.

Performance - Highlights the need to ensure that the This is an increasingly important issue and is at the heart

board is executing its powers effectively and efficiently; of the intent to develop, through Objective 1 of the current

however, it is noted that the data to make such judgments NCSBN strategic initiatives, an accreditation system to

may not be readily available.This includes broader con- obtain valid reliable and comparable data.The content of

siderations such as the number of licensees and whether  the references points to some of the measures that should

that number would warrant the establishment of a sepa- be included in a comprehensive accreditation system.

rate agency and if the agency would have sufficient funds

to be self-sustaining.

Structure and composition — Explores how the board is While there has been some research looking at the struc-

established, its degree of autonomy, and the composition  ture of agencies and the composition of their boards, fur-

of its members. Highlights concerns that boards dominat-  ther research is needed to identify optimum structures,

ed by industry members may be less focused on the pre-  composition, and performance.

vention of harm and more inclined to promote the needs

of the group being regulated.

Care, Health,  There are no subthemes associated with these frequently  This theme is a frequently occurring term used to anchor

& Healthcare

cited references. The stem word care is often associated
with a wide range of prequalifiers such as acute, critical,
follow-up, health, holistic, specialized, and primary, as
well as post-qualifiers such as team and provision. As
would be expected when looking at sunrise reports asso-
ciated with health disciplines, the term care appears regu-
larly describing symptoms, interventions, needs, and
outcomes.

many of the proposals associated with the regulatory re-
quests being made and does not provide key analytical
information.

Certification

Certifying agency — Describes the characteristics and key
intents of a certifying agency; namely, that it should be
national; independent of the practitioners seeking certifi-
cation; able to confer a certificate that is synonymous with
a well-educated and safe practitioner; able to specify cur-
riculum content; able to produce and administer a valid,
reliable, and legally defensible certification process; and
able to provide a publicly available database to enable
service users or employers to confirm the certification sta-
tus of a practitioner.

Certification process - Provides information on the re-
quirements for an individual to obtain a certificate. Some
of these elements are like the requirements for licensure
or registration while others are different. For certification,
this process includes completing approved education,
gaining required experience and/or completion of a peri-
od of supervised practice, obtaining letters of recommen-
dation, having no relevant criminal history, successfully
completing an examination, and paying the required fee.

Certification definition —The following operational defini-
tion is cited in several sunrise reports: “Certification is the
process by which a governmental or non-governmental
agency or association grants authority to use a specified
title to an individual who has met predetermined
qualifications.”

Labor market effects — As certification is a less restrictive
form of regulation, several reports explore and highlight
the labor market impacts and the advantages of this over
licensure when considering a regulatory response.

While there have been attempts in the past to document
the differences between different approaches to regula-
tion, there is scope to update this work and link it to part
of a toolkit that could be produced for legislators and
those new to regulatory bodies (both staff and board
members). The work by Rooney and van Ostenberg (1999)
is dated but does offer a potential starting point for further
exploration.
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Commentary

Clinical

Content — Specifies the clinical experience required to
complement theoretical content to provide an opportunity
to gain practice in the delivery of minimal competence
performance. For some disciplines, the level of the con-
tent is also specified and/or additional content material
above and beyond the baseline qualification for initial
licensure.

Efficacy — Highlights the need to ensure that if a clinical in-
tervention is to be included in the scope of practice of a
new or revised discipline, then the quality and efficacy of
treatment should be of at least the same standard as the
traditional practitioner’s service.

Quantity — Documents the minimum number of hours re-
quired of interventions needed to meet the required clini-
cal standards of the program.

Modality — Provides details on the modality and settings
that can be used to gain clinical experience as required by
the program accreditation standards. The modality may
include an internship, fieldwork, preceptorship, or faculty-
supervised clinical experience.

It is clear from the variations across different jurisdictions
that there is the potential through the evaluation of natu-
ral experiments to generate information and evidence
that may lead to the identification and specification of op-
timal clinical content, efficacy, quantity, and modalities.

Education &
Training

Initial education — Provides information on the level, con-
tent, and duration of the required education that needs to
be completed prior to application for a license.

Postgraduate education — Prescribes the level, content,
and duration of programs that lead to an advanced level
of practice that may or may not entail a further or addi-
tional license.

Continuing education — Documents the requirements that
a licensee needs to meet before applying for renewal of
their license.

Educational program accreditation — Requires educational
programs leading to a professional license to be accredit-
ed by a relevant educational or professional body.

It is unclear as to how the content of these two themes
impacts the safety of the practitioner in delivering the ser-
vice to their client/patient, although many assertions are
made in this regard. As current systems tend to look at
complaints and the percentage of individuals coming
through this process is small (~1%), it is difficult to assess
the effectiveness of the education provided, particularly
when these complaints are distant in time from the initial
education provided to the practitioner. More dynamic and
data-driven approaches should be developed in the
future.

Examination
&Testing

Developing and administration — Covers the source of any
examination used to provide the assessment of minimal
competence on completion of an approved program of
education.

Limited information is provided on how the minimal level
of competence is set in several of the applications, and
this potentially represents a key metric for determining
whether a proportionate approach to testing is taking
place.

Security and integrity — Identifies the characteristics of any
examination used for high-stakes testing (reliable, valid,
legally defensible) and the process to be followed by can-
didates to ensure the security and integrity of the exami-
nation is not compromised and the psychometric qualities
of the examination can be relied upon.

Highlights the need to ensure that an equitable approach
to testing is taken (an issue that is gaining increased
attention).

Experience

Clinical — Many of the references focus on a prescribed
number of hours of clinical experience working in a clini-
cal setting and delivering services.

Diversity — Some of the references to experience provide
a detailed breakdown of the client groups the candidate
needs to work with or the specific interventions the client
groups need to practice as part of the required content of
their education programs.

Supervision - Sometimes the experience requires over-
sight or supervision, and on other occasions the candi-
date can gain the required experience as part of an estab-
lished team.

The impact of experience, the quantum required, the di-
versity of content, and the mix and approach to supervi-
sion is not adequately explored if an informed judgment
to the proportionate regulatory response is to be selected.
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Genetic History and role - The National Society of Genetic Coun- This theme gives credence to the arguments made by
selors has made a concerted effort to gain licensure for some regulatory theorists that it is the profession and not
several years.They provided a wide range of resources, the public that pursues regulatory status for a particular
including a set of model legislative provisions used by discipline.
state-based groups seeking regulation. Because of activity
in multiple jurisdictions and the use of consistent lan-
guage in the group’s advocacy efforts, the auto coding
system identified a range of issues associated with the
term genetic, including information on the history, defini-
tion, and roles performed by practitioners.

Group Occupations — References relate to the various occupa- This subtheme is simply a collective term and does not
tions, disciplines, or professions seeking sunrise review. provide key analytical information.

The information provides contextual, numeric, and prac-
tice information about the group.

Clients — Some references describe the client or patient
group that the discipline is seeking to help.This includes
descriptions of the problems that the client or patient ex-
periences and how the occupation may address these.

Hours Program duration - Specifies the length of the education Highlights that even within a single discipline there can be
program before the individual will be eligible to obtain considerable variation in the length and content of pro-
their regulated status. This can include details of theoreti-  grams. Raises the question as to what impact such varia-
cal and clinical/experiential hours. tions can have in the harm that a licensee may present.
Licensure duration - Highlights the time a license is is- The duration of an initial license can vary from 1 to 3 or
sued for or is valid until additional licensure requirements more years, and it is unclear whether such variation offers
need to be met. any benefit in public protection.

Relicensure requirements — Stipulates the duration and in  Links to the Education &Training theme and associated
some cases the content of additional continuing profes- subtheme Continuing Education. It is unclear whether
sional development activities to be completed prior to re-  such requirements result in safer practice of the licensee.
validation or relicensure.

Information This general theme embraces a wide range of issues This highly diverse theme does not provide key analytical
where the term is used to simply refer to data provided, information.
where it can be obtained, or sources that it has been re-
ceived from.

Law Powers -There are a wealth of references that specify the  This is very much in alignment with the general purpose
powers being advanced in legislative proposals, and there of legislative action found in the Sunrise theme.
is a tendency to compare how other jurisdictions have
dealt with these issues. At the heart of these issues is an
examination of whether the prescribed powers address a
focus on harm reduction.

Alternatives and alignment — Some references highlight A sunrise application in Washington State Department of
the need to ensure that any proposed laws are consistent  Health (2004) looking at dental scope-of-practice issues
and aligned with existing state and federal law. On occa-  consolidated the oral health professions legislation into a
sions, references identify the issue that the proposed leg-  single law book. In some legislation in the United King-
islation is seeking to remedy and can already be dealt dom, additional references to other legislation impacted
with through existing statutes. by the proposed law are contained in review reports. Such
practices could be considered promising practice to en-
sure coherence and avoid unforeseen future conflict.
Inflexibility — References note that the way legislation is As noted in the comments regarding differentiation of
framed often blocks needed change as practice evolves personnel in the subtheme of Assistants, there appears to
and health demands change. be a need to frame legislation that can be more respon-
sive to the needs of patient-driven regulation.
Level This is a very eclectic theme that embraces a wide range  This highly diverse theme does not provide key analytical

of issues, academic level of programs and preparation,
political level of regulatory action (state and federal), level
of services being offered, and level of outcomes that a
user of any service can expect.

information currently. However, in the future, if a data lake
of education, examinations, political level, and patient
outcome could be assembled, it may be possible to deter-
mine optimum levels of the various components needed
to achieve certain patient outcomes.
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Licensure &
Licensed

Regulatory functions — Provides information on the wide
range of functions, mechanisms, powers, and responsibil-
ities that a regulatory body can exercise in the licensure
and/or removal of a practitioner. This encompasses setting
education, practice and conduct standards, the power to
set and hold examinations, protection of title, disciplinary
procedures and powers, definition of scope of practice,
requirements and levels of licensure, formulation of rules,
specification of fees, education program approval, grand-
fathering provisions, authority to seek criminal back-
ground checks, entry requirements, continuing compe-
tence requirements, and setting ethical codes.

References to these functions are addressed under the
subtheme of Powers under the general theme of Law.

Licensure definition — Multiple reports provide a less than
helpful definition of licensure as it focuses on the labor
market aspects of the regulatory approach, stating, “Li-
censure confers a monopoly upon a specific profession
whose practice is well defined.”

A more informative and expansive definition that high-
lights the purpose of licensure may be more informative
to potential users of a service.

Medicine &
Physician

Definition of practitioner — Provides both generic defini-
tions of physician and the practice of medicine as well as
more specifically defined classes of physician such as na-
turopathic physician or more narrowly defined classes of
medicine such as chiropractic medicine, osteopathic med-
icine, oriental medicine, etc.

It is important to note that such definitions come from
terms already enshrined in legislation or those proposed
by the professional associations advocating for the estab-
lishment of the regulatory regime.

Defensiveness and oversight — Seeks to defend the status
quo and protect the delivery of certain interventions to
those that currently provide them or to ensure that control
on the practice is maintained by the existing cadre of
practitioners through requirements for direct or indirect
supervision of the other discipline.

With the advent of the North Carolina Dental Board case
heard by the U.S. Supreme Court, the issue of restrictive
practice has gained considerable attention, particularly if
the regulatory board is controlled by active market partici-
pants.The need to ensure that any such restrictive mea-
sures are necessary based on reduction of harm is a key
point for consideration by any sunrise review process.

Nurse

This theme applies in a multitude of contexts. In some
cases, it is the nurse who is seeking expansion of scope or
recognition for specialist skills. In other cases, nurses are
part of an impacted group when other disciplines are
seeking regulation or are part of a team that shares com-
petencies with other regulated and non-regulated
disciplines.

Due to the diversity of use of this theme, it does not on its
own offer any specific analytical insights; however, it
could be used to identify how the discipline of nursing is
evolving in a regulatory regime as it relates to scope of
practice if material from both sunrise and sunset reports
were combined. In this case, the theme could be used to
extract all material relating to nursing and a subsequent
study could analyze the material.

Occupational

Police power - Highlights that the purpose of the 10th
amendment of the U.S. Constitution is to enable states to
take what necessary action is needed to protect the citi-
zens of that state.To this end, it is repeatedly stated that
any regulation of a particular occupation must meet the
test that without regulation the occupation represents an
acknowledged and quantifiable harm. Increasingly, the re-
quirement that such measures should be proportionate to
the harm and should be the least intrusive needed to min-
imize the risk of harm is noted.

Debate on this issue can also be found in relation to the
Regulation, Certification, Law, and Sunrise themes.
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Profession &
Professional

Recognition — Contains content on the criteria associated
with becoming or evolving into a profession, defined
knowledge base, autonomy and independent judgement,
prescribed education, program accreditation, and licen-
sure. Some groups argue they should be licensed be-
cause some of the criteria for being a profession are met.
The states counter this argument by saying their mandate
is not the promotion of a profession but rather protection
of the public.

Many states do have as a first step in the sunrise review
process a robust screening process to ensure that the re-
quest for a sunrise review meets clearly defined criteria.
Because of this screening, several requests are rejected
without moving to an expansive review of the evidence.

Overlaps in scope - This is a second subtheme linked to
the above misinterpretation of the purpose of a sunrise
review process and connected to the issue of regulatory
theory. Multiple references were identified that highlight-
ed confusion and overlaps between different disciplines
and the impetus for the change being driven by their
needs for recognition of the new professional group and
resolution of tensions and conflicts between existing dis-
ciplines. In some submissions, the evolution of the disci-
pline emerged from a codification of certain interventions
into a role that was supportive of the parent discipline and
where there existed labor market shortages. On occasion,
attempts to reconcile these debates are accompanied and
exacerbated by competing interests of the various groups
and are often focused on control, economic benefit, and
recognition.

This raises a fundamental issue about the basis of public
protection when increasingly it is recognized that in
healthcare delivery there are often overlapping and
shared competencies used by different disciplines. In such
cases, the existing model of protection of title, use of con-
trolled activities or scope of practice may require revision
if public protection is to be the prime focus.

Discipline autonomy - Linked to the issue of overlaps in
scope, who provides direction for the profession also
emerged where there is a single profession dominating
the membership of a particular board tasked with over-
seeing two or more groups, often when the second and
subsequent groups have emerged from within the origi-
nal scope of the dominant group.

Perhaps because of the Recognition subtheme issues, and
the Overlaps in Scope subtheme tensions, this subtheme
is inevitable. However, if the focus of the board remains
on governance function and the efficiency and effective-
ness of meeting thee public protection mandate, then this
need not be the case.

Patient

Contributions —Various disciplines or applicant occupa-
tions highlight the impact and contribution that the group
can make on the patient or client group seeking their
services.

The degree to which these statements are supported by
evidence varies. In no case does the presentation follow
the requirements for evidence-based policy change set
out by the World Health Organization (2014) on their rec-
ommendations for the synthesis and grading of evidence.
This represents a gap in process and could be included as
part of a comprehensive training package for those tasked
with conducting sunrise reviews.

Existing gaps — Closely associated with the Contributions
subtheme above is the potential gap in service that the
new discipline could meet either by becoming a regulated
profession or by amending their existing scope of practice
to include the services to be offered. Applicant groups
sometimes frame this by identifying a particular problem
that the client experiences; by addressing this issue, im-
provements in safety, quality of care, and cost efficiencies
may be realized. In such cases, the applicant discipline ar-
gues that the discipline is or could be educated to do so
and that they would be capable of delivering the service
safely.

These identified gaps could be used to inform subsequent
sunset reviews if the legislature decides to move ahead
with a regulatory model. The retrospective analysis of
how these gaps have been addressed by the implemented
regulatory solution would help inform whether the solu-
tion has been effective and complies with a proportionate
response criterion.
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Physical

Intervention — Contains a wide range of content and is of-
ten the qualifier for a type of intervention such as physical
therapy, treatment, diagnosis, examination, activity, etc.

Due to the diversity of use of this subtheme, it does not,
on its own, offer any specific analytical insights.

Physical therapist —The theme Physical is often associated
with sunrise applications for the establishment of regula-
tory regimes for physical therapists or physical therapy
assistants. In addition, these applications may also relate
to a request for a change to the scope of practice of these
groups.

This subtheme is useful in identifying regulatory evolu-
tion in both the regime and the scope of practice of the
discipline over time and geography.

Practice &
Practitioners

These themes identify widespread content of the terms
practice and practitioner and in isolation do not offer any
coherent insights into the sunrise process.

Due to the diversity of the use of these themes, they do
not on their own offer any specific analytical insights.

Procedures,
Processes, &
Treatments

Intervention —The reference codes against these themes
fall into two subthemes, the first of which encompasses a
diverse range of interventions performed by the regulated
or proposed-to-be regulated discipline. In such cases, the
explanation often seeks to identify the risk associated with
the procedure and some commentary on the ability of the
discipline to perform the procedure safely.

Protocol followed —The second subtheme refers to the
steps, procedures, or guidance to be followed in relation
to either clinical, legal, or administrative activities.

These themes have a high degree of overlap and share
the same two subtheme components. While the content
from the Processes theme references sources that tend to
cover more administrative content than content associat-
ed with procedures and treatments, the material covered
is similar. Hence, the themes and the associated sub-
themes do not offer any substantive insights into the con-
duct of sunrise reviews.

Program

Educational and clinical content — Many of the references
relate to the educational content, structure, and require-
ments associated with the theoretical and clinical require-
ments that need to be met if an individual is to be eligible
for regulation.

Due to the diversity of use of this subtheme, it does not
on its own offer any specific analytical insights; however,
examination of the requirements across different disci-
plines could be used to help inform the construction of a
metric to compare potential harm with the quantum of
constraints put in place.

Validation - In addition to educational and clinical content,
multiple references are made to the need for such pro-
grams to meet required standards, gain accreditation of
an appropriate professional or educational body, and ob-
tain approval by the regulatory agency that will ultimately
issue regulated status (placed on a register, certified or
licensed).

While programs are required to meet standards to be ac-
credited or approved, the sunrise reports do not explore
the impact on public safety of such measures.This is an
area for potential future research.

Providers

Collective term referring to the group or discipline seeking
regulation or extension to their scope of practice.

Due to the diversity of use of this theme, it does not on its
own offer any specific analytical insights.

Public

Public interest —The most frequent subtheme in this area
relates to the need to pursue regulatory solutions that act
in the public interest. This theme is closely linked to the
Regulation theme and the Criteria subtheme under the
Sunrise theme.

Extensive work has already been undertaken by Benton et
al. (2019) in relation to defining the dimensions of acting
in the public interest, and these could be helpful in in-
forming education on this subtheme and associated
themes.

Public engagement — Several references explore the issue
of public engagement in the regulatory processes. These
relate to both the formative phase where regulation is be-
ing considered and consulted upon as well as the role that
public members can play on boards should a regulatory
agency be established.

There have been several ad hoc studies looking at the role
of public members and how they engage in the formative
and governance processes of regulatory agencies. This
represents an area for potential further study, starting
with a narrative review of the available literature.

Costs — Linked to the issue of public interest is the debate
on the cost benefit of regulating disciplines. The material

is closely aligned to the Regulatory Theory subtheme un-
der the Regulation theme.

This reinforces the need for those tasked with considering
regulatory reviews to have a good knowledge of regulato-
ry impact analysis processes and how the benefits of pub-
lic safety can be weighed against other factors, resulting
in a proportionate solution.
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Regulation

Regulatory approach — Documents the range of approach-
es that can be used to reduce harm but simultaneously
minimize unnecessary barriers. Typically, these approach-
es focus on licensure, certification, and registration, but
other mechanisms are considered from time to time.

Multiple reports stress the need to take a proportionate
approach and to use the least restrictive form of regula-
tion compatible with minimizing harm to the recipient of
services. Detailed information on how harms and benefits
to the recipient of service, impact of economic and access
factors, and wider labor market issues can be consistently
applied is provided along with how these then map to the
most appropriate regulatory approach.There is increasing
and lengthy literature on this subject, and further analysis
would potentially improve standardization of decision-
making. Reviewing work by Ayres and Braithwaite (1992),
Ivec et al. (2015), and Ross (2017) might be a useful start-
ing point for such an analysis.

Regulatory theory — Explores the need to ensure that the
required regulatory solution is being driven by a public
safety rather than a professional advancement perspec-
tive that could lead to regulatory capture of labor market
benefits for the discipline. Some professional organiza-
tions actively lobby to establish or block new disciplines
and expand or prevent changes to scope of practice that
impacts their existing scope (American Medical Associa-
tion, International Interior Design Association and the Na-
tional Society of Genetic Counselors).

It is important to note that there are different drivers and
imperatives in terms of the regulator, the professional as-
sociation, and the trade union. For those seeking to make
informed judgments on sunrise report applications, a ru-
dimentary understanding of these differences is needed
along with familiarity with the literature on regulatory the-
ory.This information could form part of an initial briefing
to sunset review panels or could be included in an Inter-
national Center for Regulatory Scholarship introductory
model. For an exploration of differences between regula-
tors, associations, and unions, reference can be made to
the analysis by Benton et al. (2017).

Requirements

General term used to refer to predetermined specifica-
tions that must be met to enable candidates to comply
with the set regulatory model. Compliance with such re-
quirements then enables the individual to be licensed,
certified, or registered, depending on the approach taken.

Due to the diversity of use of this theme, it does not offer
any specific analytical insights; however, it may assist in
the longer term to develop or validate a proportionate ap-
proach to setting requirements for the different types of
regulatory models.

School

General term used to describe the educational setting
where a particular student is educated. It is also used to
differentiate funding sources (public or private) and is
used in the everyday sense where young children get
their initial education.

Due to the diversity of use of this theme, it does not offer
any specific analytical insights.

Services

This term is used as a descriptor of the work undertaken
or the interventions offered in relation to the scope of
practice of the discipline or is used as a collective term for
such activities (e.g., anesthesia services).

Due to the diversity of use of this theme it does not offer
any specific analytical insights; however, by documenting
the various services offered against the specific disci-
plines, this may assist in developing a harms/responses
matrix.

Setting

Location of service —This is a general point describing
where the regulated discipline typically delivers services,
such as community center, acute care facility, corporate
setting, or clinic.

Due to the diversity of use of this subtheme, it does not
on its own offer any specific analytical insights other than
to identify typically where services are provided.

Limitation on service — Highlights that in some cases, the
provision of services is constrained to a certain setting or
in locations where additional controls such as supervision
by another discipline applies.

Limitation on service is an important issue to identify as it
links to the concept of proportionality of the regulatory
model and may be one of the factors that a sunrise review
needs to consider before reaching a final determination of
whether regulation of the discipline is justified and pro-
portionate and does not impose unnecessary barriers to
trades in services.

Specific

This term is used as a general qualifier to give direction
toward a particular point. It is used in relation to many is-
sues relating to the patient, practitioner, or setting.

Due to the diversity of use of this theme, it does not on its
own offer any specific analytical insights.
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Standards Practitioner standards — References to the standards setin These are the usual range of requirements that are need-
relation to the practitioner relating to education, practice,  ed for either licensure, certification, or registration.
and conduct or ethics.

Regulatory standards — Looks at how practitioner stan- While the references make general comments on the dif-
dards relate to differing levels of regulatory response - li-  fering approaches taken, no detailed framework on how
censure, certification, or registration. In addition, the use requirements for a license, certification, or registration are
of entry-to-practice examinations, criminal background set in a structured, measurable, and proportionate man-
checks, and, in some cases, ongoing requirements for the  ner is provided.This is an important opportunity for fur-
maintenance of regulated status are also explored. ther research and would be a major contribution as to
how occupations and proportionate regulatory responses
are calibrated and differentiated.
Barriers to entry — Some references relate to the fact that ~ This links to the work on the Regulatory Theory subtheme
while the standards are in place to protect the public. they under Regulation and the need to have a proportionate
may also act as a barrier to entry to practice as not every-  response.
one will be able to meet the standards.

State Interstate differences — Highlights that there are often dif- ~ While there are both similarities and differences between
ferences in regulatory approach and/or requirements that  states in their approach to the regulation of various disci-
can lead to confusion and have an impact on mobility of plines, this can often provide opportunities to conduct and
the profession concerned. evaluate natural experiments that may then be used to
Police powers — Identifies that each state has the authority identify which approach delivers the greatest benefits in
under the 10th Amendment of the U.S. Constitution to reducing harm with minimal regulatory actions.
take the steps that they see necessary to protect their
population.

Sunrise Legislative action — Highlights that sunrise reviews focus ~ While some states have provided templates to assist in
on four related issues: (1) The investigation of the needto  gathering information from applicants these tend not to
establish new regulatory regimes for occupations, disci- differentiate between the four types of action identified.
plines, or professions. (2) Requests to amend the scope of Washington has already done so for new regimes and
practice of a particular occupation, discipline, or profes- changes of scope. This best or promising practice could be
sion usually extending their role into a space that was and developed further to embrace standardization and chang-
sometimes continues to be delivered by another regulat-  es to regulatory requirements.
ed discipline. (3) Proposed changes to align licensure re-
quirements in one state with those commonly occurring
in another jurisdiction. (4) Often linked to either establish-
ment of a new discipline or expansion in their scope, re-
quested to establish or expand the scope in a manner that
standardized the practice across jurisdictions.

Criteria — Sets out the criteria used to assist legislators in Information on criteria, often enshrined in legislation, es-
determining whether the requested legislative action is tablishes the powers to conduct a sunrise review; howev-
justifiable. These criteria typically focus on whether the er, dimensions of these powers are frequently poorly
discipline in its entirety or the alteration to scope presents specified.To improve consistency, further research work
a measurable harm to the recipient of service and wheth-  to establish measurable, reliable, and valid indicators are
er the assessment of benefits of the regulated action out-  needed. For example, in relation to harm, indicators may
weighs any disadvantages. Finally, consideration of the include existing relevant criminal record;, involvement in
proportionality of the regulatory tool being used is given  invasive techniques; prescriptive authority; ordering of ex-
to the risk of harm being posed and the negative impacts  tensive diagnostics; degree of risk that any interventions
on the recipient of service, operating costs, and labor pose to life, livelihood, or liberty; and degree of autonomy
market dynamics. and/or supervision.
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Theme

Description and Elaboration of Associated Subtheme

Commentary

Sunrise Process and actors — Information on the processes and as- The data obtained from this subtheme could be used to
(continued) sociated timelines to be followed in the conduct of the re-  develop resources that could farm part of a learning unit
view is set out along with the entity or group tasked with  in the policy arm of the development materials for the In-
completing the analysis. This subtheme points toward the ternational Center for Regulatory Scholarship.
competencies needed to undertake the review: (a) cura-
tion and analysis of evidence, (b) establishing and under-
taking consultative processes that may utilize open hear-
ings or structured surveys, (c) use of critical scaling
techniques and regulatory burden frameworks, and (d)
historical comparative analysis with how the discipline is
regulated in other jurisdictions and how any existing state
or federal regulations will impact on the request being
made to regulate, standardize, or expand the scope of the
discipline under consideration.
System Wider systems perspective — Highlights the contribution With changing demographics and an increase in complex-
of the discipline in relation to mainly the component parts ity of interventions and chronic disease prevalence, the
of the healthcare delivery model; however, in some recent need to look beyond health impact is an important factor
cases, connections are being made to the impact of the both in terms of public safety but also in terms of service
regulated discipline on wider economic, welfare, labor, sustainability. Accordingly, this may point toward addi-
and other systems. tional criteria that need to be considered in terms of any
regulatory impact analysis conducted as part of the
review.

Regulatory system — Specific content highlights the need  Reinforces the need to develop a regulatory body accredi-

for the regulatory model to ensure that it meets its obliga- tation system with a set of agreed and comparable

tions and is held accountable for its actions. In short, it is metrics.

pointing toward the need for an ongoing process after a

discipline is granted regulatory authority via the sunrise

review and links to follow-up action via sunset reviews or

ongoing accreditation systems.

Therapist & There are no subthemes associated with these frequently =~ These themes are frequently occurring and are used to

Therapy cited references. The stem word therapy or therapistis of- anchor much of the proposals associated with the regula-
ten associated with a wide range of postqualifiers that tory proposals being made.They do not provide key ana-
specify the type of therapist or the interventions that the lytical information.
therapist can offer.

Work Nature of practice — Focuses on what it is that a discipline  The nature and foci of practice subthemes are import

does.The references to this subtheme cover clinical, edu-
cational, and administrative aspects of the work that the
various disciplines undertake.

Foci of practice - Closely linked to the what or nature of
practice is the foci of practice, which is who the discipline
works with and for.

components of a determination of the risk that a discipline
presents and the regulatory model that is needed to miti-
gate risk.

Labor market impact — As highlighted in the Regulation
theme, using a proportionate response is important if the
public is to be safe but avoid unnecessary controls that
may adversely impact mobility or the ability to get work.

With the advent of changing labor market demographics

and the simultaneous increase in the need of services by
individuals with complex and chronic diseases, increased
attention on the labor market impacts of regulation is in-

creasing (Gittleman et al., 2015).

Note. NCSBN = National Council of State Boards of Nursing.
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APPENDIX B

State Legislative Power, Associated Criteria, and Report Authors

State Statute/ Criteria to Consider Authors
Code (Year)
Arizona Ariz. Rev. A.1.There is credible evidence that the unregulated practice of [the] health profession Applicant groups
Stat. § 32- can clearly harm or endanger the public health, safety or welfare and the potential for ~ for regulation
3103 (2018) harm is easily recognizable and not remote or dependent on tenuous argument.
A.2.The public needs and can reasonably be expected to benefit from an assurance of
initial and continuing professional ability.
A.3.The public cannot be effectively protected by other means in a more cost-beneficial
manner.
Colorado Colo. Rev. (4)(b)(I) Whether the unregulated practice of the occupation or profession clearly harms Appropriate legisla-
Stat. § 24-34- or endangers the health, safety, or welfare of the public, and whether the potential for  tive committee
104.1 (2019 the harm is easily recognizable and not remote or dependent upon tenuous argument;
(4)(b)(Il) Whether the public needs, and can reasonably be expected to benefit from, an
assurance of initial and continuing professional or occupational competence;
(4)(b)(Il) Whether the public can be adequately protected by other means in a more
cost-effective manner; and
(4)(b)(IV) Whether the imposition of any disqualifications on applicants for licensure,
certification, relicensure, or recertification based on criminal history serves public safe-
ty or commercial or consumer protection interests.
Connecticut PublicAct90 e Identify the healthcare professions currently governed by legislatively-de- Office of Programs
(H.B.5371) fined scopes of practice. Review
(1972, elimi- e Describe the state’s process to develop and amend scopes of practice for
nated 2017) healthcare professions and summarize any major changes to the process

occurring over time.

e |dentify the state’s regulatory entities responsible for overseeing the
healthcare professions governed by scopes of practice and determine
their function within the scope of practice development process.

e Determine the roles of nongovernmental entities (e.g., professional associ-
ations and healthcare insurers) in the scope of practice development pro-
cess and their impact on the process.

e Examine whether Connecticut’s scope of practice process improves con-
sumers’ access to healthcare services provided by competent health
professionals.

e Describe the models used by other states to develop scopes of practice for
health professions (e.g., independent committees of experts used to pro-
vide advice to policymakers and input into the legislative deliberation
process).

e Review whether any other states are currently modifying their scope of
practice development processes and the reasons for such modifications.

e Evaluate whether a different model, or changes to the current model for
developing and amending scopes of practice for health professions in
Connecticut would enhance the process.

e Assess the potential impact of a new or revised scope of practice process
on the organization, resources, and coordination of the state’s regulatory
entities responsible for overseeing healthcare professions.
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State

Statute/
Code (Year)

Criteria to Consider

Authors

Florida

Fla. Stat.
§ 3.11.62
(2021)

(3)(a) Whether the unregulated practice of the profession or occupation will substantial-
ly harm or endanger the public health, safety, or welfare, and whether the potential for
harm is recognizable and not remote;

(3)(b) Whether the practice of the profession or occupation requires specialized skill or
training, and whether that skill or training is readily measurable or quantifiable so that
examination or training requirements would reasonably assure initial and continuing
professional or occupational ability;

(3)(c) Whether the regulation will have an unreasonable effect on job creation or job re-
tention in the state or will place unreasonable restrictions on the ability of individuals
who seek to practice or who are practicing a given profession or occupation to find
employment;

(3)(d) Whether the public is or can be effectively protected by other means; and

(3)(e) Whether the overall cost-effectiveness and economic impact of the proposed reg-
ulation, including the indirect costs to consumers, will be favorable.

State agency that is
proposed to have
jurisdiction over the
regulation AND the
legislative commit-
tees to which the
legislation is
referred.

Georgia

Ga. Code
Ann. § 43-
1A-6 (2010)

(1) Whether the unregulated practice of the occupation may harm or endanger the
health, safety, and welfare of citizens of this state and whether the potential for harm is
recognizable and not remote;

(2) Whether the practice of the occupation requires specialized skill or training and
whether the public needs and will benefit by assurances of initial and continuing occu-
pational ability;

(3) Whether the citizens of this state are or may be effectively protected by other means;
(4) Whether the overall cost effectiveness and economic impact would be positive for
citizens of this state; and

(5) Whether there are means other than state regulation to protect the interests of the
state.

Georgia Occupa-
tional Regulation
Review Council.The
council shall work
with the applicant
group, the legisla-
tive committee of
reference, and oth-
er interested parties
in formulating its
formal report.

Hawaii

Haw. Rev.
Stat. § 26H-2
(2019)

(1)The regulation and licensing of professions and vocations shall be undertaken only
where reasonably necessary to protect the health, safety, or welfare of consumers of
the services; the purpose of regulation shall be the protection of the public welfare and
not that of the regulated profession or vocation;

(2) Regulation in the form of full licensure or other restrictions on certain professions or
vocations shall be retained or adopted when the health, safety, or welfare of the con-
sumer may be jeopardized by the nature of the service offered by the provider;

(3) Evidence of abuses by providers of the service shall be accorded great weight in de-
termining whether regulation is desirable;

(4) Professional and vocational regulations which artificially increase the costs of goods
and services to the consumer shall be avoided except in those cases where the legisla-
ture determines that this cost is exceeded by the potential danger to the consumer;

(5) Professional and vocational regulations shall be eliminated when the legislature de-
termines that they have no further benefits to consumers;

(6) Regulation shall not unreasonably restrict entry into professions and vocations by
all qualified persons; and

(7)Fees for regulation and licensure shall be imposed for all vocations and professions
subject to regulation; provided that the aggregate of the fees for any given regulatory
program shall not be less than the full cost of administering that program.

State auditor

Idaho

Idaho Code
Ann. § 67-
9408 (2020)

(4)(c)(ii) Why licensing or other regulation of the profession or occupation is necessary
to protect against present, recognizable, and sufficient harm to the health, safety, or
welfare of the public to warrant the regulation proposed;

(4)(c)(iii) Why the proposed licensing or other regulation is the least restrictive regula-
tion necessary to protect against present, recognizable, and sufficient harm to the
health, safety, or welfare of the public to warrant the regulation proposed;

(4)(c)(iv) Why the public cannot be effectively protected by other means;

(4)(c)(v) Whether the overall cost-effectiveness and economic impact of the proposed
regulation, including the direct and indirect costs to consumers, will be outweighed by
the benéefits of the proposed licensing or other regulation;

(4)(c)(vi) Whether the proposed licensing or other regulation will have an unreasonably
negative effect on job creation, job retention, or wages in the state or will place unrea-
sonable restrictions on the ability of individuals who seek to practice or who are prac-
ticing a given profession or occupation to continue to practice or to find employment.

Legislative Services
Office
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State Statute/ Criteria to Consider Authors

Code (Year)

Maine Me. Stat. tit. 1. Data on group. A description of the professional or occupational group The commissioner
32,8 60-J proposed for regulation or expansion of regulation, including the num- shall prepare a final
(1995) ber of individuals or business entities that would be subject to regula- report (which can

tion, the names and addresses of associations, organizations, and other include help from a
groups representing the practitioners, and an estimate of the number of technical commit-
practitioners in each group; tee), for the joint

2. Specialized skill. Whether practice of the profession or occupation pro- standing committee
posed for regulation or expansion of regulation requires such a special- of the legislature
ized skill that the public is not qualified to select a competent practitioner that requested the
without assurances that minimum qualifications have been met; evaluation, and the

3. Public health; safety; welfare. The nature and extent of potential harm to report includes any
the public if the profession or occupation is not regulated, the extent to legislation required
which there is a threat to the public’s health, safety, or welfare and pro- to implement the
duction of evidence of potential harm, including a description of any commissioner’s
complaints filed with state law enforcement authorities, courts, depart- recommendation.

mental agencies, other professional or occupational boards, and profes-
sional and occupational associations that have been lodged against prac-
titioners of the profession or occupation in this State within the past 5
years;

4. Voluntary and past regulatory efforts. A description of the voluntary ef-
forts made by practitioners of the profession or occupation to protect the
public through self-regulation, private certifications, membership in pro-
fessional or occupational associations, or academic credentials and a
statement of why these efforts are inadequate to protect the public;

5. Cost; benefit. The extent to which regulation or expansion of regulation
of the profession or occupation will increase the cost of goods or servic-
es provided by practitioners and the overall cost-effectiveness and eco-
nomic impact of the proposed regulation, including the indirect costs to
consumers;

6. Service availability of regulation. The extent to which regulation or ex-
pansion of regulation of the profession or occupation would increase or
decrease the availability of services to the public;

7. Existing laws and regulations. The extent to which existing legal reme-
dies are inadequate to prevent or redress the kinds of harm potentially
resulting from non-regulation and whether regulation can be provided
through an existing state agency or in conjunction with presently regu-
lated practitioners;

8. Method of regulation. Why registration, certification, license to use the ti-
tle, license to practice, or another type of regulation is being proposed,
why that regulatory alternative was chosen and whether the proposed
method of regulation is appropriate;

9. Other states. A list of other states that regulate the profession or occupa-
tion, the type of regulation, copies of other states’ laws and available evi-
dence from those states of the effect of regulation on the profession or
occupation in terms of a before-and-after analysis;

10.Previous efforts. The details of any previous efforts in this State to imple-
ment regulation of the profession or occupation.
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State Statute/ Criteria to Consider Authors
Code (Year)
Minnesota MN. Stat. 2. Criteria for regulation.The legislature declares that no regulation shall be imposed Proponents of
§214.001to  upon any occupation unless required for the safety and well being [sic] of the citizens of legislation
214.002 the state. In evaluating whether an occupation shall be regulated, the following factors
(2020) shall be considered:

(1) whether the unregulated practice of an occupation may harm or endan-
ger the health, safety and welfare of citizens of the state and whether the
potential for harm is recognizable and not remote;

(2) whether the practice of an occupation requires specialized skill or train-
ing and whether the public needs and will benefit by assurances of initial
and continuing occupational ability;

(3) whether the citizens of this state are or may be effectively protected by
other means; and

(4) whether the overall cost effectiveness and economic impact would be
positive for citizens of the state.

3. Regulation of new occupations. If the legislature finds after evaluation of the factors
identified in subdivision 2 that it is necessary to regulate an occupation not heretofore
credentialed or regulated, then regulation should be implemented consistent with the
policy of this section, in modes in the following order:

(1) creation or extension of common law or statutory causes of civil action,
and the creation or extension of criminal prohibitions;

(2) imposition of inspection requirements and the ability to enforce viola-
tions by injunctive relief in the courts;

(3) implementation of a system of registration whereby practitioners who
will be the only persons permitted to use a designated title are listed on
an official roster after having met predetermined qualifications; or

(4) implementation of a system of licensing whereby a practitioner must re-
ceive recognition by the state of having met predetermined qualifica-
tions, and persons not so licensed are prohibited from practicing.

Two or more of these modes may be simultaneously implemented if necessary and
appropriate.
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State Statute/ Criteria to Consider Authors
Code (Year)
Nebraska Neb. Rev. (1) A health profession shall be regulated by the state only when: Director of Public
Stat. § 71- (a) Unregulated practice can clearly harm or endanger the health, safety, Health and an ap-
6221-6222 or welfare of the public pointed technical
(2019) (b) Regulation of the health profession does not impose significant new committee and

economic hardship on the public, significantly diminish the supply of
qualified practitioners, or otherwise create barriers to service that are
not consistent with the public welfare and interest;

(c) The public needs assurance from the state of initial and continuing
professional ability; and

(d) The public cannot be protected by a more effective alternative.

(2) If it is determined that practitioners of a health profession not currently
regulated are prohibited from the full practice of their profession in Ne-
braska, then the following criteria shall be used to determine whether
regulation is necessary:

(a) Absence of a separate regulated profession creates a situation of
harm or danger to the health, safety, or welfare of the public;

(b) Creation of a separate regulated profession would not create a signif-
icant new danger to the health, safety, or welfare of the public;

(c) Creation of a separate regulated profession would benefit the health,
safety, or welfare of the public; and

(d) The public cannot be protected by a more effective alternative.

(3) The scope of practice of a regulated health profession shall be changed
only when:

(4) The division shall, by rule and regulation, establish standards for the ap-
plication of each criterion which shall be used by the review bodies in
recommending whether proposals for credentialing or change in scope
of practice meet the criteria.

AND

...[Tlhe least restrictive alternative method of regulation shall be implemented, con-

sistent with the public interest and this section, as follows:

(1) When the threat to the public health, safety, welfare, or economic well-
being is relatively small, regulation shall be by means other than direct
credentialing of the health profession [...];

(2) When there exists a diversity of approaches, methods, and theories by
which services may be rendered and when the right of the consumer to
choose freely among such options is considered to be of equal impor-
tance with the need to protect the public from harm, the regulation shall
implement a system of registration;

(3) When the consumer may have a substantial basis for relying on the ser-
vices of a practitioner, the regulation shall implement a system of certifi-
cation; or

(4) When it is apparent that adequate regulation cannot be achieved by
means other than licensing, the regulation shall implement a system of
licensing.

Board of Health
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State Statute/ Criteria to Consider
Code (Year)

Authors

Ohio Ohio Rev. With respect to occupational regulation of individuals, all of the following are the policy Director of the Leg-

Code of the state:

§ 4798.02 (A)Occupational regulations shall be construed and applied to increase eco-

(2019) nomic opportunities, promote competition, and encourage innovation.

(B)Where the state finds it is necessary to displace competition, the state

will use the least restrictive regulation to protect consumers from pres-
ent, significant, and substantiated harms that threaten public health,
safety, or welfare. The policy of employing the least restrictive regulation
shall presume that market competition and private remedies are suffi-
cient to protect consumers. Where needed, regulations shall be tailored
to meet the predominate identified need to protect consumers, as
follows:

(1) If regulations are intended to protect consumers against fraud, the
appropriate state action shall be to strengthen powers under decep-
tive trade practices acts.

(2) If regulations are intended to protect consumers against unsanitary
facilities and general health, safety, or welfare concerns, the appro-
priate state action shall be to require periodic inspections.

(3) If regulations are intended to protect consumers against potential
damages to third parties who are not party to a contract between the
seller and buyer, and other types of externalities, the appropriate
state action shall be to require bonding or insurance.

(4) If regulations are intended to protect consumers against potential
damages by transient providers, the appropriate state action shall be
to require registration with the secretary of state.

(5) If regulations are intended to protect consumers against asymmetri-
cal information between the seller and buyer, the appropriate state
action shall be to offer voluntary certification, unless suitable, pri-
vately offered voluntary certification for the relevant occupation is
available.

islative Services
Commission

Vermont Vt. Stat. Ann. (a) A profession or occupation shall be regulated by the state only when:
Tit. 26, § 57- (1) it can be demonstrated that the unregulated practice of the profession or
3105 (2020) occupation can clearly harm or endanger the health, safety, or welfare of
the public, and the potential for the harm is recognizable and not remote
or speculative;

(2) the public can reasonably be expected to benefit from an assurance of
initial and continuing professional ability; and

(3) the public cannot be effectively protected by other means.

(b) After evaluating the criteria in subsection (a) of this section and considering govern-
mental and societal costs and benefits, if the General Assembly finds that it is neces-
sary to regulate a profession or occupation, the least restrictive method of regulation
shall be imposed, consistent with the public interest and this section:

(1) if existing common law and statutory civil remedies and criminal sanc-
tions are insufficient to reduce or eliminate existing harm, regulation
should occur through enactment of stronger civil remedies and criminal
sanctions;

(2) if a professional or occupational service involves a threat to the public
and the service is performed primarily through business entities or facili-
ties that are not regulated, the business entity or the facility should be
regulated rather than its employee practitioners;

(3) if the threat to the public health, safety, or welfare, including economic
welfare, is relatively small, regulation should be through a system of
registration;

(4) if the consumer may have a substantial interest in relying on the qualifi-
cations of the practitioner, regulation should be through a system of cer-
tification; or

(5) if it is apparent that the public cannot be adequately protected by any
other means, a system of licensure should be imposed.

Office of Profes-
sional Regulation
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State Statute/ Criteria to Consider Authors
Code (Year)
Virginia Va. Code (B) In determining the proper degree of regulation, if any, the Board shall determine the Board of Health

Ann. § 54.1-  following:

311 (1988) 1.

Whether the practitioner, if unregulated, performs a service for individu-
als involving a hazard to public health, safety, or welfare.

The opinion of a substantial portion of the people who do not practice
the particular profession, trade or occupation on the need for regulation.
The number of states which have regulatory provisions similar to those
proposed.

Whether there is sufficient demand for the service for which there is no
regulated substitute, and this service is required by a substantial portion
of the population.

Whether the profession or occupation requires high standards of public
responsibility, character, and performance of everyone engaged in the
profession or occupation, as evidenced by established and published
codes of ethics.

Whether the profession or occupation requires such skill that the public
generally is not qualified to select a competent practitioner without some
assurance that [the practitioner] has met minimum qualifications.
Whether the professional or occupational associations do not adequately
protect the public from incompetent, unscrupulous or irresponsible
members of the profession or occupation.

Whether current laws which pertain to public health, safety and welfare
generally are ineffective or inadequate.

Whether the characteristics of the profession or occupation make it im-
practical or impossible to prohibit those practices of the profession or oc-
cupation which are detrimental to the public health, safety and welfare.

10.Whether the practitioner performs a service for others which may have a

detrimental effect on third parties relying on the expert knowledge of the
practitioner.
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State Statute/ Criteria to Consider Authors

Code (Year)
Washington  Wash. Rev. (1) [...]The legislature believes that all individuals should be permitted to enter a health  Applicant group,
Code profession unless there is an overwhelming need for the state to protect the interests of which is any health
§18.120.010  the public by restricting entry into the profession. Where such a need is identified, the ~ professional group
(2005) regulation adopted by the state should be set at the least restrictive level consistent or organization, any

with the public interest to be protected. individual, or any
(2) It is the intent of this chapter that no regulation shall, after July 24, 1983, be imposed other interested
upon any health profession except for the exclusive purpose of protecting the public in- party

terest. All bills introduced in the legislature to regulate a health profession for the first

time should be reviewed according to the following criteria. A health profession should

be regulated by the state only when:

(a) Unregulated practice can clearly harm or endanger the health, safety, or
welfare of the public, and the potential for the harm is easily recogniz-
able and not remote or dependent upon tenuous argument;

(b) The public needs and can reasonably be expected to benefit from an as-
surance of initial and continuing professional ability; and

(c) The public cannot be effectively protected by other means in a more
cost-beneficial manner.

(3) After evaluating the criteria in subsection (2) of this section and considering govern-
mental and societal costs and benefits, if the legislature finds that it is necessary to reg-
ulate a health profession not previously regulated by law, the least restrictive alterna-
tive method of regulation should be implemented, consistent with the public interest
and this section:

(a) Where existing common law and statutory civil actions and criminal pro-
hibitions are not sufficient to eradicate existing harm, the regulation
should provide for stricter civil actions and criminal prosecutions;

(b) Where a service is being performed for individuals involving a hazard to
the public health, safety, or welfare, the regulation should impose in-
spection requirements and enable an appropriate state agency to en-
force violations by injunctive relief in court, including, but not limited to,
regulation of the business activity providing the service rather than the
employees of the business;

(c) Where the threat to the public health, safety, or economic well-being is
relatively small as a result of the operation of the health profession, the
regulation should implement a system of registration;

(d) Where the consumer may have a substantial basis for relying on the ser-
vices of a practitioner, the regulation should implement a system of certi-
fication; or

(e) Where apparent that adequate regulation cannot be achieved by means
other than licensing, the regulation should implement a system of
licensing.
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State Statute/ Criteria to Consider

Authors

Code (Year)
West Virginia W.Va.Code  1(a) Regulation should be imposed on an occupation or profession only when neces-
§30-1A sary for the protection of public health and safety.
(2021) 3(j) For an application proposing the regulation of an unregulated professional or oc-

cupational group or organization, the [...] report shall include evaluation, analysis,
and findings as to:

(1) Whether the unregulated practice of the occupation or profession
clearly harms or endangers the health, safety, or welfare of the pub-
lic, and any substantial harms to consumers in the state;

(2) The requisite personal qualifications, if any;

(3) The scope of practice, if applicable

(4) If regulation is required to address evidence of harm to consumers in
the state, the least restrictive regulation of the occupation or profes-
sion; and

e Whether the professional or occupational group or organization
should be regulated as proposed in the application.

3(k) For an application proposing the establishment, revision, or expansion of the scope
of practice of a regulated profession or occupation, the report shall include the evalua-
tion, analysis, and findings from (1)-(4) above as is applicable, AND a clear recommen-
dation as to whether the scope of practice should be established, revised or expanded
as proposed in the application.

The Performance
Evaluation and Re-
search Division of
the Office of the
Legislative Auditor
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