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“Is the Sky Falling?” 



Introduction 

Diversion and “doctor shopping” 
accounts for 40% of drug overdose 
deaths. To address the dual issues of 
access to appropriate pain management 
and opioid-related adverse outcomes, 
prescribers have dual obligations: to 
manage pain and improve function while 
reducing problems resulting from misuse 
and abuse of prescription opioids in the 
patient and community. 
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Introduction 

Eighteen years of studies show that APRNs do it better 
 
A meta-analysis released in Nursing Economic$ stretching over 18 years compared care provided by 
advanced practice registered nurses (APRNs) to care provided by physicians. Care was compared in 
24 different categories. 
 

•  APRNs performed equal to physicians in 13 categories. 
•  APRNs performed better than physicians in 11 categories. 
•  Physicians performed better than APRNs in zero categories 

: 
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Advanced Practice Nurse Prescription Practices 



Introduction 

Uncertainty regarding potential disciplinary action may give physicians pause 
when considering whether to accept a chronic pain patient or how to treat a patient 
who may require long-term or high doses of opioids. Surveys have shown that 
physicians fear potential disciplinary action for prescribing controlled substances 
and that physicians will, in some cases, inadequately prescribe opioids due to fear 
of regulatory scrutiny. Prescribing opioids for long-term pain management, 
particularly noncancer pain management, has been controversial; and boards 
have investigated and, in some cases, disciplined physicians for such prescribing.  

Diane E. Hoffmann & Anita J. Tarzian, Achieving the Right Balance in Oversight of 
Physician Opioid Prescribing for Pain: The Role of State Medical Boards, 31 J.L. 
Med. & Ethics 21 (2003) 
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October 2010 
Volume 1, Issue 3, Pages 44–51 
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NOT ALL 
ADVANCED 
PRACTICE 

NURSES 
ARE 

https://nursinglicensemap.com/advanced-practice-nursing/
nurse-practitioner/nurse-practitioner-prescriptive-authority/ 
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Nurse Practitioners have full practice authority in the 
following states: 
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THE FACTS 
• The director of a state pharmacy board has submitted a 
complaint against an advanced practice nurse regarding an 
excessive amount of controlled substances involving two 
patients. 
• Board Executive Director at a “Prescription Drug Abuse” 
meeting learns from the U.S. Attorney representative about a 
case the DEA is investigating – a suspicious death by 
Fentanyl overdose – the decedent obtained Fentanyl from a 
patient of the advanced practice nurse 



Introduction 

Nurse was sent a proposed settlement agreement (consent 
decree) for reprimand and training, which she declined to 
execute to have a hearing before the Board. 

Following investigation, the Investigative Board Member 
determined that the nurse engaged in practices that 
deviated from acceptable nurse practice standards. 

THE INVESTIGATION 



Introduction 

THE PROCEDURE 
•  The expert against the licensee at a hearing will provide 

direct expert testimony of the standard of care and how 
deviations occurred related to the three patients 

•  Cross-examination of the expert will be presented 

•  Both attorneys will provide closing arguments 



BASIC RULE: 
 

NOTICE AND 
OPPORTUNITY TO BE 

HEARD 

DUE PROCESS 101 



Due Process 101 

indicating the charges or 
GROUNDS FOR DISCIPLINE 

upon which proposed 
disciplinary action will be based 

  



Due Process 101 

CONTESTED 
CASE 
HEARING 



BURDEN OF PROOF 

DUE PROCESS 101 -- 
EVIDENCE 



Due Process 101 -- Evidence 



Due Process 101 -- Evidence 

or what are the ELEMENTS that must be proven? 

FRAMES NOT ONLY WHAT EVIDENCE MUST BE 
PRESENTED AT A HEARING BUT WHAT EVIDENCE ALSO 

MUST BE OBTAINED IN INVESTIGATION! 



Due Process 101 -- Evidence 

Emergency/Summary Suspension vs.  
Hearing on the Merits 

�  Elements of the underlying 
ground(s) (e.g., substandard 
practice) 

�  Substantial likelihood of 
prevailing at hearing on 
merits 

�  Nurse presents a clear and 
immediate danger to public 
health and safety if permitted 
to continue to practice. 

�  Elements of the underlying 
ground(s) (e.g., substandard 
practice) 

�  Preponderance or Clear and 
convincing evidence standard 

�  Sanction imposed by Board is 
not arbitrary or capricious 
(i.e., reasonable under 
circumstances considering 
mitigating and aggravating factors) 



Due Process 101 

Going to need 
EVIDENCE of 

the 
STANDARD OF 

CARE 



Due Process 101 

Going to need 
EVIDENCE of 

how nurse 
deviated from 

STANDARD OF 
CARE 



Due Process 101 

Accused nurse 
has the legal 
right for 
opportunity to 
dispute the 
charges of 
substandard 
practice 



STANDARDS? 

No position statement! 



STANDARDS? 
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ADRB = 
Aberrant drug-
related 
behavior 









PATIENT SELECTION AND RISK STRATIFICATION 
(Evaluation/Assessment of Patient and Treatment plan) 

 
•  Prior to initiating chronic opioid therapy, practitioner should conduct a 

history, physical examination and appropriate testing, including an 
assessment of risk of substance abuse, misuse, or addiction. 

•  A benefit-to-harm evaluation including a history, physical examination, 
and appropriate diagnostic testing, should be performed and 
documented on an ongoing basis during chronic opioid therapy. 

 
Includes obtaining records from prior treaters and review of prescription 

drug monitoring (PDMP) data 



INFORMED CONSENT & OPIOID MANAGEMENT PLANS 
 
•  When starting chronic opioid therapy, informed consent should be obtained. 

Continuing discussion with the patient regarding chronic opioid therapy 
should include goals, expectations, potential risks, and alternatives to chronic 
opioid therapy. 

•  Practitioners may consider using a written chronic opioid therapy 
management plan to document patient and clinician responsibilities and 
expectations and assist in ongoing patient education. 

 
Includes written pain management agreement with patient 



MONITORING  
(Periodic review) 

 

• Practitioners should reassess patients on chronic opioid therapy periodically 
and as warranted by changing circumstances. Monitoring should include 
documentation of pain intensity and level of functioning, assessments of 
progress towards achieving therapeutic goals, presence of adverse events, 
and adherence to prescribed therapies. 
• Practitioners should periodically obtain urine drug screens or other 
information from patients on chronic opioid therapy to confirm adherence to 
the chronic opioid therapy plan of care. 
 

Includes consultation and referral or discontinuing opioid treatment 



MEDICAL RECORDS 
(Current, complete and accurate) 

 

•  Document 
•  Document 
•  DOCUMENT!!! 







MORE STANDARDS! 

Washington Administrative Code 
 
WAC § 246-840-467 
Patient evaluation.  The advanced registered nurse practitioner shall obtain, evaluate, and document 
the patient's health history and physical examination in the health record prior to treating for chronic 
noncancer pain. 
(1) The patient's health history shall include: 
     (a) Current and past treatments for pain; 
     (b) Comorbidities; and 
     (c) Any substance abuse. 
(2) The patient's health history should include: 
     (a) A review of any available prescription monitoring program or emergency department-based 
information exchange; and 
     (b) Any relevant information from a pharmacist provided to advanced registered nurse practitioners. 



MORE STANDARDS! 

WAC § 246-840-467 (cont.) 
Patient evaluation.  *  *  *  
(3) The initial patient evaluation shall include: 
      (a) Physical examination; 
      (b) The nature and intensity of the pain; 
      (c) The effect of the pain on physical and psychological function; 
      (d) Medications including indication(s), date, type, dosage, and quantity prescribed; 
      (e) A risk screening of the patient for potential comorbidities and risk factors using an appropriate 
screening tool. The screening should address: 
          (i) History of addiction; 
          (ii) Abuse or aberrant behavior regarding opioid use; 
          (iii) Psychiatric conditions;  *  *  * 
          (vii) Receipt of opioids from more than one prescribing practitioner or practitioner group; 
          (viii) Repeated visits to emergency departments seeking opioids;  *  *  * 



MORE STANDARDS! 

WAC § 246-840-467 (cont.) 
Patient evaluation.  *  *  * 
(4) The initial patient evaluation should include: 
     (a) Any available diagnostic, therapeutic, and laboratory results; and 
     (b) Any available consultations. 
(5) The health record shall be maintained in an accessible manner, readily available for review, and should 
include: 
     (a) The diagnosis, treatment plan, and objectives; 
     (b) Documentation of the presence of one or more recognized indications for the use of pain 
medication; 
     (c) Documentation of any medication prescribed; 
     (d) Results of periodic reviews; 
     (e) Any written agreements for treatment between the patient and the advanced registered nurse 
practitioner; and 
     (f) The advanced registered nurse practitioner's instructions to the patient. 



MORE STANDARDS! 

WAC § 246-840-470 
Treatment plan. 
(1) The written treatment plan shall state the objectives that will be used to determine treatment success 
and shall include, at a minimum: 
     (a) Any change in pain relief; 
     (b) Any change in physical and psychosocial function; and 
     (c) Additional diagnostic evaluations or other planned treatments. 
(2) After treatment begins the advanced registered nurse practitioner should adjust drug therapy to the 
individual health needs of the patient. Advanced registered nurse practitioners shall include indications for 
medication use on the prescription and require photo identification of the person picking up the 
prescription in order to fill. Advanced registered nurse practitioners shall advise the patient that it is the 
patient's responsibility to safeguard all medications and keep them in a secure location. 
(3) Other treatment modalities or a rehabilitation program may be necessary depending on the etiology of 
the pain and the extent to which the pain is associated with physical and psychosocial impairment. 

WAC § 246-840-473  
Informed consent. The advanced registered nurse practitioner shall discuss the risks and benefits of 
treatment options with the patient, persons designated by the patient, or with the patient's surrogate or 
guardian if the patient is without health care decision-making capacity. 



MORE STANDARDS! 

WAC § 246-840-475 
Written agreement for treatment.  Chronic noncancer pain patients should receive all chronic pain 
management prescriptions from one advanced registered nurse practitioner and one pharmacy whenever 
possible. If the patient is at high risk for medication abuse, or has a history of substance abuse, or 
psychiatric comorbidities, the prescribing advanced registered nurse practitioner shall use a written 
agreement for treatment with the patient outlining patient responsibilities. This written agreement for 
treatment shall include: 
(1) The patient's agreement to provide biological samples for urine/serum medical level screening when 
requested by the advanced registered nurse practitioner; 
(2) The patient's agreement to take medications at the dose and frequency prescribed with a specific 
protocol for lost prescriptions and early refills; 
(3) Reasons for which drug therapy may be discontinued (e.g., violation of agreement); 
(4) The requirement that all chronic pain management prescriptions are provided by a single prescriber or 
multidisciplinary pain clinic and dispensed by a single pharmacy or pharmacy system; 
(5) The patient's agreement to not abuse alcohol or use other medically unauthorized substances; 



MORE STANDARDS! 

WAC § 246-840-475 (cont.) 
Written agreement for treatment.  *  *  *  This written agreement for treatment shall include:  *  *  * 
(6) A written authorization for: 
     (a) The advanced registered nurse practitioner to release the agreement for treatment to local 
emergency departments, urgent care facilities, and pharmacies; and 
     (b) Other practitioners to report violations of the agreement back to the advanced registered nurse 
practitioner; 
(7) A written authorization that the advanced registered nurse practitioner may notify the proper authorities 
if he or she has reason to believe the patient has engaged in illegal activity; 
(8) Acknowledgment that a violation of the agreement may result in a tapering or discontinuation of the 
prescription;  
(9) Acknowledgment that it is the patient's responsibility to safeguard all medications and keep them in a 
secure location; and 
(10) Acknowledgment that if the patient violates the terms of the agreement, the violation and the 
advanced registered nurse practitioner's response to the violation will be documented, as well as the 
rationale for changes in the treatment plan. 



MORE STANDARDS! 

WAC § 246-840-477 
Periodic review.   The advanced registered nurse practitioner shall periodically review the course of 
treatment for chronic noncancer pain, the patient's state of health, and any new information about the 
etiology of the pain.  Generally, periodic reviews shall take place at least every six months. However, for 
treatment of stable patients with chronic noncancer pain involving nonescalating daily dosages of forty 
milligrams of a morphine equivalent dose (MED) or less, periodic reviews shall take place at least 
annually. 
(1) During the periodic review, the advanced registered nurse practitioner shall determine: 
     (a) Patient's compliance with any medication treatment plan; 
     (b) If pain, function, or quality of life have improved or diminished using objective evidence, considering 
any available information from family members or other caregivers; and 
     (c) If continuation or modification of medications for pain management treatment is necessary based 
on the advanced registered nurse practitioner's evaluation of progress towards treatment objectives. 
(2) The advanced registered nurse practitioner shall assess the appropriateness of continued use of the 
current treatment plan if the patient's progress or compliance with current treatment plan is unsatisfactory.  
*  *  *  
(3) The advanced registered nurse practitioner should periodically review information from any available 
prescription monitoring program or emergency department-based information exchange. 
(4) The advanced registered nurse practitioner should periodically review any relevant information from a 
pharmacist provided to the advanced registered nurse practitioner. 





AT LEAST … A POLICY 
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AT LEAST … A POLICY 



AT LEAST … A POLICY 



COURTS DO NOT 
ALWAYS GIVE THE 
SAME WEIGHT TO 

POLICIES AS 
RULES  



Within this statutory framework, the Board enacted its Pain Rules. As noted 
previously in this opinion, the Board recognized that promulgation of pain 
management guidelines and rules benefits physicians by giving clear guidance 
in  this difficult area of medical practice and their patients. It appears that these 
rules also benefit patients suffering chronic pain who must, in conjunction with 
the advice of their physicians, balance the helpfulness of controlled 
substances in pain management against the risk of dependency and addiction. 
As the Board argues, the guidelines and rules do not limit or control the 
physician's ultimate authority to treat his patient, but define a mechanism by 
which all concerned can be given some assurance that the physician is 
following sound medical practice in his prescribing decisions. 
 
Jarrott v. Louisiana State Bd. of Med. Examiners, 2004-1714 (La. App. 4 Cir. 
8/25/09), 19 So. 3d 526, 555. 




